FIFTY-FOURTH DAY

MORNING SESSION.

WEDNESDAY, April 10, 1912.

The Convention met pursuant to adjournment, was
called to order by the president and opened with prayer
by the Rev. Clarence A. Hill, of Columbus, Ohio.

The journal of yesterday, the legislative day of April
2, was read and approved.

Mr. HALFHILL: I desire to offer an amendment
to paragraph 2 of the special rule adopted April 9, 1912.
I move that that paragraph be rescinded and the debate
be limited to ten minutes on any amendment offered to
the amended substitute Proposal No. 184 by Mr. Peck.

The purpose is to change the rule limiting the debate
on the proposal to three minutes.

Mr. DOTY: That was changed yesterday.

Mr. HALFHILL: Very well, then. It is manifest
on the examination of this proposal here that this is a
very important matter and can not be considered, so far
as any amendments are concerned, in three minutes. 1
call aftention to the importance of this from the fact that
several gentlemen have told me of amendments that they
want to offer. Some of them, with which I am familiar,
I desire to support. At lines 6 and 9 the provision for
six judges is affected by one of the amendments, as to
whether there will be five or seven, and if that is adopted
it will do away with lines 24 to 27, inclusive, in this pro-
posal, which provide that where the supreme court is
equally divided in opinion that fact shall be entered upon
the records, etc.” That would be a most unsatisfactory
situation. There may be some other changes that may
be necessary—for instance, this clause of the proposi-
tion allowing legislative powers to add additional juris-
diction to the supreme court. There may be some ques-
tion on that. I am not familiar with that, but it looks
to me as though this might be a dangerous thing. Amend-
ments to that should and doubtless will be offered. Of
course, that will be objected to by the chairman of the
committee, as indicated yesterday, and that will provoke
discussion.

Mr. PECK: That opens the door to go back to the
old system, and we do not want that door opened.

Mr. HALFHILL: It is an open question, however,
and we desire to have that amendment discussed.

Mr. PECK: Your motion is to make it ten minutes
instead of three. There is no objection to it. The mo-
tion will be adopted.

Mr. DOTY: You might have indicated that a mo-
ment ago.

The amendment was reduced to writing and was read
as follows:

That paragraph 2 of the special rule adopted
April 9, 1912, be rescinded and that debate be
limited to ten mintites on any amendment offered
to the amended and substitute Proposal No. 184
by Mr. Peck.

The amendment was agreed to.
Mr. DWYER: T ask unanimous consent —
Mr. DOTY: 1 call for the regular order.

Mr., HARRIS, of Hamilton: As one of those who
voted not to put the Bowdle resolution on the table
and as one of those who subsequently voted to invite
the Hon. W. H. Lewis to address us I now move to
reconsider the vote by which that invitation was ex-
tended, and it is done not through any discourtesy to
Mr. Lewis, whom all of us would be glad to hear, and
to whose race all of us would be glad to pay honor;
but out of justice to ourselves and with the limited time
at our disposal, I think we ought to reconsider the vote.
The action of the Convention to adjourn on April 26,
has made it absolutely necessary that we should occupy
every minute of time at our disposal. We will have
to hold not only day sessions but evening sessions, and
that would probably break into one of the evening ses-
sions. Even if it does not, it is an enormous burden
on us to sit here all morning and frequently late in the
afternoon and then have to come back two hours in
the evening to listen to a discussion, no matter how
interesting or how important, and [ trust as we have
lost a great deal of time that this motion will be recon-
sidered.

Mr. DWYER: 1T ask unanimous consent to offer a
proposal and I ask that it be referred to the Judiciary
comimittee.

Mr. STILWELL: T move that the motion of the
delegate from: Hamilton [Mr. Harris] be laid upon the
table.

The motion was lost.

_The PRESIDENT: The question is now on recon-
sidering the vote by which the resolution extending this
invitation was carried.

Mr. BOWDLE: I appreciate the spirit in which Mr.
Harris makes the motion. It is rather curious that we
should become so exceedingly chary of the time of the
Convention at this particular point. Our economy in the
matter of time is a good deal like the economy of most
people, people become economical of their money when
there is not a nickel in the house. We are approaching
the end of our Convention, and it seems to me the hour
assigned for this gentleman to speak, being in the even-
ing, will not impinge upon the deep meditations of the
entire Convention, and I therefore oppose the recon-
sideration.

Mr. ELSON: We have had a little byplay. Now -
what is the use of carrying it further? The candidates
have all gone on record. We can not afford to carry
this thing any further. - People say, “What is the use
of inviting a man just because he is colored?” He is not
a national character at all. We have had our fun out
of it and now let us drop it. I am sure it will not be
appreciated by the people of the state if we carry the
thing out. I say by all means let us reconsider.

The motion to reconsider was carried.

Mr. DOTY: T now move that the motion be referred
to the committee on Rules.

The motion was carried.

Mr. DWYER: T ask unanimous consent to offer a
proposal and ask that it be referred to the committee on
Judiciary.
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The PRESIDENT: Does anybody object?

Mr. DOTY: I object. Everyone understands this is
no reflection upon the member from Montgomery {Mr.
Dwver], but I desire to say if you want to make haste
the way to do it is in regular order and not to be breaking
in on the regular order by interruptions. We have a
big day before us, and it will take all day to do the
threshing out of this particular proposal.

Mr. DWYER: You are taking more time talking to
the Convention about it than it would take to get my
proposal introduced and referred. Now what is before
the Convention?

Mr. DOTY: I hope nothing.

Mr. DWYER: Then sit down.

Mr. STOKES: To allow the gentleman from Mont-
gomery [Mr. DwvER] to introduce his proposal I ask
unanimous consent that the proposal may be introduced
at this time.

Mr. DOTY: T object.

The PRESIDENT: Unanimous consent is not given.

Mr. WINN: I move that the further consideration
of Proposal No. 184 be postponed for one minute.

The PRESIDENT: That motion is not in order.

Mr. STOKES: I move that the rules be suspended
and the delegate from Montgomery [Mr. DwvYER] be
allowed to introduce his proposal.

The motion was carried.

The following proposal was introduced and read the
first time:

Proposal No. 330—Mr. Dwyer: To submit an amend-
ment to article 1V, of the constitution—Relative to di-
viding the state into appellate court districts.

Mr. DWYER: I move that that be referred to the
committee on Judiciary.

Mr, DOTY: I object.

Mr. STOKES: I move that the rules be suspended
and the resolution be referred to the Judiciary committee.

Mr. DOTY: Does the member from Montgomery
[Mr. Dwyrr] desire to have his proposal printed?

Mr. DWYER: [ don’t care.

Mr. DOTY: If you desire to have it printed I want
to inform you it will not be printed if this motion car-
ries.

The motion was lost.

The PRESIDENT : The question now is on the adop-
tion of the substitute amendment offered by the delegate
from Hamilton [Mr. Peck].

Mr. PECK: There are onc or two matters omitted in
drafting this paper, correction of which ought to be
made, and there is one correction to which attention was
called by the delegate from Erie yesterday. I propose
at the beginning of line 28 to iffsert these words:

In any case wherein the judgment of the court
of appeals is reversed, statutes shall not be held
unconstitutional and void except by the concur-
rence of all the judges of the supreme court.

That will leave it this way: If the supreme court af-
firms the judgment of the: court of appeals declaring a
law unconstitutional, it is necessary to have only a ma-
jority of the supreme court to affirm that judgment.

Mr. TALLLMAN: 1 rise to a point of order.

The PRESIDENT: The gentleman will state his
point of order.

Mr, TALLMAN:

Ts any amendment in order?

The PRESIDENT: No.

Mr. PECK: This is a correction I am offering to a
substitute I myself offered.

Mr. TALLMAN : T insist upon my point of order.

The PRESIDENT: The president will rule on the
point. If the Convention agrees to accept these as cor-
rections they can be considered.

Mr. HOSKINS: T object to a vital point being in-
serted as a correction. It should be put on the same
plane as an amendment.

Mr. TALLMAN: T insist that anything in the way
of a change is an amendment.

Mr. BROWN, of Highland: The member from Ham-
ilton [Mr. PEck] simply notifies the Convention that it
is his intention to offer this amendment.

Mr. BROWN, of Lucas: A word on the point of
order. It seems very clear that Judge Peck, having of-
fered the amendment, is entitled to offer it in any form
he desires. It is his own amendment, no step has been
taken in regard to it and if he wants to vitally change
it he should be permitted to do it. He is not seeking to
amend anything. He is simply endeavoring to get an
amendment, that he himself offered, in the shape he
wishes it.

Mr. PECK: There is another place where three lines
were left out in copying and T want to put them back.

Mr. HOSKINS: With all due respect to the chair-
man of the Judiciary committee, the change the gentle-
man has just offered is an amendment. Tt can not come
under any other head, and T insist that it come regularly.

Mr. PECK: T passed that matter. It is another mat-
ter altogether in another place that I am referring to.
What T refer to now is in line 36, and T want to insert
three lines that were left out there.

Mr. LAMPSON: Are the lines that you wish to put
in in the original amendment or in the copy that was
offered? If they were simply left out in printing they
are in the proposal.

Mr. PECK: They were left out in copying, not in
printing. T will give them to you and vou will see what
they are. Without them the proposal would be lame.
After the first word “judges” in line 36 these words
should be inserted: “And until altered by statute, the
circuit in which circuit courts are now held will con-
stitute the appellate districts.”

Those words were in all the proposals and in the hurry
they were not copied, and I overlooked the fact that
those lines were not in the proposal that I offered as
a substitute yesterday. Without them the proposal is
incomplete.

My, KING: T would like to have the lines read as
they would read with this correction made.

The PRESIDENT: The president wishes to rule
upon this point of order. The president understands.
these are not in the nature of corrections, that they are.
the matters that in the hurry of preparing the proposal
were omitted, and the only way that these matters can
come up now is after the adoption of the substitute, so
as to clear the way for further amendments, and the
matter shall he offered as amended.

Mr. PECK: T give notice that T want to offer these

when the substitute is adopted. _
Mr. FESS: T think we should vote on this substi—

tute now and then we can offer amendments.
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A vote bcmg taken the substitute of the delegate from !

Hamilton [Mr. Prck] was agreed to.

The PRES[DENT Now the matter jis open to
amendment and the member {from Hamilton [Mr. PEcK]
offers the following amendment :

Amend Proposal No. 184 as follows: At the
beginning of line 28 insert: “In any case where-
in the judgment of the court of appeals is re-
versed.”

In lines 28 and 29, strike out “by any proceed-
ings in this court.”

In line 29, strike out the word “five” and in-
sert the word “all.”
In line 28, change the capital “N” to a

small “n

Mr., PECK: The members want to be heard on each
of these proposed changes. We had better stop right
there at present and we had better take each one sep-
arately.

Mr. STEVENS: That first amendment is not exactly
in form. It reads in any case wherein the judgment of
“the court of appeals is reversed.” Should not that be
in any case where the judgment of “a court of appeals
is reversed”? These courts are not one court.

Mr. PECK: T accept the gentleman’s suggestion.

The PRESIDENT : The secretary will make the cor- |

rection.
The correction was made accordingly.

Mr. PECK: I want to explain this amendment a
little before discussion goes further so the members will
not be under any misapprehension about it.

The original idea of the Judiciary committee was that
no laws should be declared unconstitutional except by
a vote of all the judges of the supreme court, That was
the original proposal as reported, but there was con-
siderable opposition and in the Taggart proposal it was
made five-sixths; then Judge King showed yesterday
there were certain cases wherein it would be not work-
able. For instance, where the court of appeals decided
a case unconstitutional and that went up, if five-sixths of
the supreme court agreed that that case should be
affirmed they could not affirm it because as the proposal
then stood it required a unanimous decision by the su-
preme court to declare a statute unconstitutional, and in
that case if one of the supreme court judges voted to
reverse the decision of the court of appeals declaring the
statute unconstitutional, it would be reversed. We
thought if both courts, the court of appeals and the su-
preme court, held by a majority of each court that the
law was unconstitutional that that raised a presumption
that it was unconstitutional, and therefore I have pro-
posed this amendment. This only applies where the su-
preme court is passing upon a decision of the court of
appeals declaring the law unconstitutional, and there the
supreme court does not have to be unanimous.

Mr. KNIGHT: T desire a division of the amendment
offered. It seems to me the changes applicable to the
cases where judgment of the court is reversed, is one
amendment and the change about the five judges is an-

other. It seems to me there are two questions involved.
Mr. HOSKINS: T want to offer an amendment.
Mr. ANDERSON: How many amendments are
there?

The PRESIDENT: This is the second,

Mr., WOODS: Do I understand that the first amend-
ment has been adopted?

The PRESIDENT: The substitute amendment has
been adopted wiping away all the others.

Mr. WOODS: But the substitute has
adopted?

The PRESIDENT: The member from Franklin asks
that this amendment just offered by the delegate from
Hamilton |Mr. Precx] be divided.

Mr. WOODS: I don’t understand that amendment
just offered by the delegate from Hamilton and 1 do
not think it is workable. I would like to have it read
again.

The amendment offered by the delegate from Hamil-
ton [Mr. PECK] was again read.

Mr. HOSKINS: I desire to offer an amendment to
that amendment.

The PRESIDENT: The president is in doubt as to
whether that amendment is in order in view of the
request of the member from Franklin [Mr. Knicut]
to have the amendment divided.

Mr. LAMPSON: The request of the member from
['ranklin is simply for a division on the vote. He wants
an opportunity to vote on each distinct part of the
amendment, but prior to that amendments are in order.

Mr. KNIGHT: I withdraw my request for a division.

The PRESIDENT: The member withdraws his re-
quest for a division and the member from Auglaize
| Mr. Hoskins] offers the following amendment :

not been

Strike out of line 29 the word “all’ and insert
the word “five.”

Mr. HOSKINS: Just a word. We all understand
the situation. Judge Peck’s amendment to his substi-
tute takes out the word “five” in line 29 and inserts the
word “all.” I have offered an amendment to his amend-
ment—which simply reinserts the word “all”—and I
want to take out the word “all” and insert the word
“five,” so that five out of six can render the decision.

Mr. WINN: It is provided that “until otherwise pro-
vided Dby the legislature the supreme court shall consist
of six judges.” Suppose the legislature changes the
supreme court and makes it counsist of five, what good
will your amendment do? Or if the legislature reduces
the number to four.

Mr. HOSKINS: Are you in favor of this wmd
A{all'J!

Mr. WINN: T am not.

Mr. HOSKINS: That matter can be corrected.

Mr, WATSON: 1 move to lay the amendment upon
the table. :

Mr. ANDERSON: Let us discuss it.

Mr. HOSKINS: On that I demand the yeas and
nays.

The PRESIDENT: The question is, Shall the amend-
ment offered by the delegate from Auglaize [Mr. Hos-
KiNs| be laid on the table? On that the yeas and nays
are demanded.

Mr. HOSKINS: I would like unanimous consent to
change that just a bit.

The PRESIDENT : If there is no objection the gen-
tleman can change his amendment.
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Mr. FARRELL: I object. The gentleman from Cin-
cinnati [ Mr. PEck] tried to do the same thing and objec-
tion was made.

The gentleman from Auglaize [Mr. Hoskins] was
among those who objected, and I object now to his
amendment.

Mr. HOSKINS: 1 desire to withdraw that and at
the proper time I will offer a proper amendment,

The PRESIDENT: Woe had started to take a vote
and we will take a vote on the motion to table.

The motion to table the amendment was carried.

Mr. BROWN, of Lucas: I desire to offer an amend-
ment.

The amendment was read as follows:

Strike out line 28 and the words “‘this court”
in line 29 and insert: “No judgment of a court
of appeals shall be reversed by reason of the un-
constitutionality of any statute.” In line 29
change the word “five” to “all.”

Mr. BROWN, of LLucas: It will then read “except by
the concurrence of all the judges of a supreme court.”

Mr. PECK: That is the same thing as mine but in a
little better form,

The SECRETARY : Does this take the place of the
Peck amendment entirely?

Mr. PECK: Yes, sir.

The SECRETARY : It will then read as follows: " No
judgment of a court of appeals shall be reversed by rea-
son of the unconstitutionality of any statute except by the
concurrence of all the judges of the supreme court.”

Mr. ANDERSON: 1 move that that amendment be
laid on the table.

Mr. PECK: No; it is all right.

The PRESIDENT: The motion to table is not en-
tertained. The gentleman making the motion had not

been recognized. The delegate from Il.ucas |Mr.
BrownN] had the floor.
Mr. BROWN, of Lucas: The purpose of this

amendment is to avoid the Hibernian use of language.
“In any case wherein the judgment of the court of ap-

peals is reversed those statutes shall not be held uncon-
stitutional or void.”

That is to say, no limitation is placed upon the re-
versing of the judgment, but the statutes shall not be
held to be void. The thing we are attempting to do is
to regulate the reversing of the judgment. What I am
trying to do here is to reach the judgment itself, and T do
that by saying no judgment in the court of appeals shall
be reversed for the reason of unconstitutionality of a
statute except by the concurrence of such number of
judges as the constitution shall prescribe. [ am simply
attempting to correct that.

Mr. PECK: The gentleman from Tlucas [Mr.
BrowN] showed me his amendment before he offered it,
and T think it expresses my idea better than I express it.

Mr. LAMPSON: T would like to ask the gentleman
if his amendment does not in effect direct thie supreme
court to disobey the constitution?

Mr. BROWN, of I.ucas: I think not.

Mr. KING: I want some information about cases in-
volving questions of the unconstitutionality of a statute
in a case in which by this proposal original juris-

diction is given. How are they to be declared unconsti-
tutional? By a majority or by five, or what?

Mr. PECK: This does not affect those cases.

Mr. KING: This only refers to the reversal of cases
coming from the court of appeals, and does not apply
to cases originally brought in the supreme court.

Mr. PECK: That is left to be decided as always.

Mr. KING: By a majority. The statute could be
held unconstitutional by a majority of the court.

Mr. BROWN, of Lucas: What I am seeking to do is
to get into this Janguage the meaning that Judge Peck
desires to have in it. [ am not caring at all about the
form. I am trying to get his ideas correctly embodied. I
am trying to get this to say exactly what Judge Peck
wants to say. It may not be full enough, and if it is
not will some one offer a suggestion tending to correct it?

Mr. ANDERSON: TIf your amendment is adopted
would not this be the situation: Where the present cir-
cuit court, the court of appeals under the new proposal,
would hold an act of the general assembly unconstitu-
tional, then the law would be just as it is now so far
as the supreme court is concerned, but if the court of ap-
neals held it constitutional, then it would require all of
the supreme judges to declare it unconstitutional. Ts that
correct?

Mr. BROWN, of Lucas: Yes.

Mr. ANDERSON: In all other matters where the
supreme court is passing upon the counstitutionality of
an act of the legislature the law would be just as it is
now, and the only form of remedy, if this amendment
1s carried, would be where they would seek to reverse
the court of appeals where the court of appeals held the
statute unconstitutional?

Mr. BROWN, of Lucas: Yes.

Mr, ANDERSON: That is not much of a reform.

Mr. PECK: That is all we can get.

Mr. BROWN, of Lucas: That is what the member
from Hamilton [Mr. Peck] wanted put in. I was sim-
ply endeavoring to get the language the member himself
desired.

Mr. ANDERSON: It is not what you are trying to
‘o, but what you have done.

Mr. HARRIS, of Hamilton:
laymen the following proposition: Suppose a statute
is declared unconstitutional by the supreme court. The
case is brought directly in the supreme court and the
majority of the supreme court declare it unconstitutional.
Then suppose the same question comes before the cir-
cuit court and they declare the statute unconstitutional?

Mr. PECK: They could not.

Mr. HARRIS, of Hamilton:
you say? DBut they might.

Mr. PECK: T don’t think it will ever happen.

Ar. HARRIS, of Hamilton: TIs it possible for it to
originate in both courts at the same time?

Mr. BROWN, of T.ucas: 1 think not, but whatever
action is taken by the supreme court prevails.

Mr. KNIGHT: Suppose .the court of appeals has
declared a statute unconstitutional and it goes to the
supreme court and the supreme court is equally divided?

Mr. PECK: The judgment of the court of appeals
would prevail.

Mr. KNIGHT: Then the law would be declared un-
constitutional by an equally divided court?

Will you explain to us

They could not do it,
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Mr. PECK: The judgment of the court below pre-
vails.

Mr. KNIGHT: Then you are having the supreme
court declare a law unconstitutional by a divided court?

Mr. BROWN, of Lucas: It appears to me that what
Judge Peck is trying to do is to reach a situation which
sometimes occurs when the circuit court sustains the
statute and the supreme court reverses it. I want to
frame his language so he will accomplish what he is
trying to do.

Mr. KNIGHT: 1 don’t know what you are trying
to do, but I want to see that I understand exactly what
it is you are doing.

Mr. ANDERSON: Is not this the thing that you are
desiring: Where the court of appeals holds an act of
the legislature unconstitutional the law shall remain as
it is now; but where the question as to the constitu-
tionality of the law is first raised in the supreme court
and where the court of appeals has held the statute con-
stitutional, it must require all of the supreme court to
declare it constitutional.

Mr. BROWN, of Lucas: That is the effect of what
Judge Peck is seeking to accomplish in this particular
amendment. What I am trying to do is to get the lan-
guage so clear that it can be understood.

Mr. NORRIS: If that is what it is intended to do,
why don’t you write it up in language that ordinary peo-
ple can understand and not have different sections that
may be clashing?

Mr. ANDERSON: I move that the amendment of
the gentleman from Lucas [Mr. BrowN] be laid on
the table.

Mr. WOODS: T don’t believe this matter is under-
stood yet.
Mr: WINN: 1 rise to a point of order, The member

from Medina is not in order.

The PRESIDENT: The member from Medina is not
in order. The question is on the motion to lay the Brown
amendment on the table.

The motion was carried.

Mr. HOSKINS: Now I offer an amendment.

The amendment was read as follows:

Amend the amendment of Mr. Peck to Proposal
No. 184 as follows: Insert after the word “all”
the words “but one.”

Mr. PECK: That just reverses the amendment of-
fered by me, and it is in effect the same amendment the
gentleman attempted to withdraw.

Mr. HOSKINS: No; it is not.

Mr. PECK: Your amendment was laid on the table
and this is the same thing.

The SECRETARY : No; it is not.

Mr. PECK: Don't put your oar in, Mr. Secretary;
attend to your own affairs.

Mr., HOSKINS: The distinguished member of the
committee [Mr. PEck] has a peculiar way of getting in
his arguments. The other amendment I offered was not
exactly in the form I desired it to be, and attention
was called to it by the member from Defiance, where-
upon I changed my amendment. I first said “five” in-
stead of “all” and attention was called to the fact that if
the number were reduced by .the legislature that would
mean “all” just the same. I have changed it to read “all
but one,” so that, whatever the number is, it will require

all but one to declare a statute unconstitutional.

Mr. PECK: As there are six judges now, the word
does not change your former amendment.

Mr. HOSKINS: No; but if the number would
change this would mean a different thing from what the
other amendment did.

Mr. PECK: So it is the same thing that was laid on
the table. ,

Mr. HOSKINS: I think that this Convention can
draw the line at what they want to do. My position is
this: We ought not to pass an arbitrary rule by which it
would require all of the supreme court judges to declare
an act unconstitutional. If you retain the present system
of six judges it would require five out of the six under
this amendment. I regard your idea of unanimity as
going too far. It is absurd to say that five judges out of
six shall not be allowed to pronounce a decision of the
court on any proposition. The requirement of unanimity
of all the supreme court judges may work all kinds of
trouble. Some one man on the court may have an ac-
cident. He may be run over, or he may be sick and dis-
abled. I would like to know how you can get all the
judges of a court if one is disabled, and that is a prac-
tical reason. The other reason is, I don’t think it should
be a principle adopted by this Convention. If we can
not trust five of our supreme judges to pronounce a de-
cision on any proposition we are entertaining a very
small opinion of them.

Mr. HALFHILL: I agree with this amendment so
far as it goes, but I wish it would go farther. I think we
are limiting the jurisdiction of this court by a hard
and fast rule and we are laying down requirements here
which may arise some time 1n the future to plague us and
justly so.

I want to call attention to a situation that has arisen in
the courts of Ohio. Under our dual form of govern-
ment every judge of the supreme court has to take an
oath to support not only the constitution of the state of
Ohio, but the constitution of the United States and the
treaties of the United States, which are a part of the su-
preme law of the land. Now, under the rule of interna-
tional law, as all of us who have investigated know,
treaties always provide a rule of action relative to per-
sonal and property rights. The United States has not
with any civilized nation in the world, a treaty that does
not provide how the property of a subject of that nation
shall be disposed of in certain contingencies; and in the
case of death or injury occurring to that subject the
consul of that foreign power residing in that jurisdiction
is the one who represents the subject or the property of
the subject, notwithstanding any state statute that con-
flicts with such treaty right. The courts of Ohio in con-
struing a statute as to the right of an administrator of
the estate of a foreigner has to be governed by the treat-
ies of the United States. Now, a case went up from
Tuscarawas county, I think, in which all of the lower
courts permitted the ordinary statutes of Ohio to govern
the appointment of an administrator to take charge of
the estate of a deceased alien, and permitted such admin-
istrator to be appointed in the probate court, on applica-
tion of a creditor, just as any creditor of a citizen of the
United States could go into the probate court and have
an administrator appointed to reduce an estate to a fund.
All of those statutes and all the constructions given to
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the statutes by the lower court of the state of Ohio were
in direct conflict with the treaty of the United States
with the foreign power and the foreign country in the
case in question. I know that to be the fact. I have
had experience along that line and have seen cases
where the administrator has been appointed for the estate
of a subject of a foreign power by a creditor acting un-
der the statutes of the state of Ohio, and wherein that
administration was held to be of no force and effect, and
the consul of that particular power came in, upset the
proceedings of the lower court, took charge of the estate
and made a settlement of it under the treaty.

Mr. ANDERSON: Will you permit a question?

Mr. HALFHILLL.: When I get through with my
statement. If that condition should arise, and I am only
pointing to the illustration where it might arise, I do
not see why the supreme court of the state of Ohio should
not have a right by majority vote and without every
member of that court joining to declare that the treaty
obligations that are binding upon every citizen of Ohio
should be superior to any statute passed by the legislature
of Ohio, and even if all the lower courts had held that
those statutes were constitutional and not in conflict with
the treaty right. There is a case where it would not be
wise to involve ourselves in complications with the United
States law, by having any conflict with a treaty right
- guaranteed to foreign subjects under the obligations ex-
isting between the United States and that foreign country.

Mr. ANDERSON: In the case you cite you would
not expect the probate judge, sometimes not an attorney,
to take into consideration treaties of other countries, hut
you would expect, when that case got up to the learned
men of the supreme court, to have them know what the
treaties were and prevent doing what the treaty said
should not be done. Don’t you think you could get all
the supreme court judges to decide on a question like
that which you state so clearly?

Mr. HALFHILL: T certainly do not think the su-
preme court of Ohio should be fettered by any such
rule. It is entirely possible that some member of that
court would insist upon holding to a situation which
would involve us in difficulty and I see no reason in the
world for putting such a hard and fast rule as that into
the constitution.

Mr. ANDERSON: Do you not know that just such
a question as that went up in Pennsylvania, as to
whether or not you could bring an action for the death
of a foreigner; and don’t you know it went to the su-
preme court and then to the supreme court of the United
States—I think about 207 or 208 U.S.—and there was
no trouble in getting the supreme court of Pennsylvania
to be unanimous on a question of that kind? Do you
really, seriously contend that where the treaties of a
foreign country plainly set forth certain rights of their
subjects in this country that the supreme court would
be divided on it?

Mr. HALFHILL.: T do.
Mr. ANDERSON: You do?
Mr. HALFHILL: I do. And the question that has

gone through the courts of Peénnsylvania or any other
state of the Union cuts no figure in the discussion and
is quite beside the point. This is the sovereign state of
Ohio and you are making fundamental law for it. I
point to a condition which seems to me ought to be ap-

parent to any man who is biased or prejudiced to the
extent of desiring that the supreme court of the state of
Ohio should be shackled by a rule that should not be in-
flicted upon any court. What this proposal ought to do
is to fix the rule that a majority of the court shall control,
and I say, unless you do it, you will live to see the day
when this hysteria, this attack upon the courts, made
here, will be a thing to rise up and plague you. It is to
the courts of Ohio and courts of the country that we owe
the liberties of the country. They protect the liberties of
the country and the rights of the individual. And these
cases that have been cited here, some thirty in number,
to show that individual rights have been transgressed
by the supreme court of Ohio are a slander upon the
courts of the state of Ohio, unless you take into account
the hundreds of other cases where the rights of the in-
dividuals have been fully and fairly protected by holding
statutes unconstitutional, and I can cite a number of them
right here in these reports.

The PRESIDENT: The time of the gentleman is up.

Mr. BROWN, of Highland: I want to ask a ques-
tion.

The PRESIDENT: The member’s time is up. The
question is on the adoption of the amendment.

Mr. LAMPSON: It seems to me there are many
cases reported in the supreme court reports where
statutes have been held unconstitutional by a divided
court. Now suppose we change the rule and our court
of appeals, which we propose to establish, following the
precedents of those decisions, shall hold some statute
unconstitutional. When those decisions reach the su-
preme court does it require the unanimous decision of
the judges of the supreme court in those cases?

Mr. PECK: No; that is just what we are trying to
avoid.

Mr. LAMPSON: Then I do not construe it correctly.
1f T understand it, you require unanimity in the court.

Mr. PECK: Only when the court reverses.

Mr. LAMPSON: Would not the effect of that be to
permit one or two members of the court to overturn all
of those precedents?

Mr. PECK: No.

Mr. COLTON: After all of the gratuitous instruc-
tion that has been given by members of the bar to lay-
men of thie Convention, it may be regarded as presump-
tuous for one to venture a suggestion. But I think an
amendment of this kind or a statement in a proposal of
this kind should be so plainly put that laymen can un-
derstand it. 1 do not understand this amendment to be
clear in its language. Tt reads: “In any case wherein
the judgment of the court of appeals is reversed no stat-
ute can be held unconstitutional,” etc. If I understand
what is aimed at, this language would be nearer the
point, “and no judgment rendered by an appellate court
declaring a statute unconstitutional shall be reversed ex-
cept by the concurrence of all but one,” etc. I do not
know that T understand the amendment, and if I prop-
erly caught the meaning that is what is intended. It
seems to me this language would be much clearer than
the language that is employed in the amendment.

Mr. KING: The statement is made, if T caught it
correctly, that if a statute be held unconstitutional by the
appellate court it shall require five judges of the supreme
court to reverse that. Now, the reversal would mean to
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hold it constitutional and not to hold it unconstitutional.
Why not let four judges reverse? There is not any-
thing in any of the proposals that prevents that.

Mr. FACKLER: 1 offer a substitute for the Peck
substitute and all pending amendments—

Mr. HOSKINS: There are two amendments pend-
ing as 1 understand it. That is what the parliamentar-
ians tell me.

The PRESIDENT: No; the substitute is treated as
the original proposal and three amendments may pend to
that substitute.

The amendment offered by the delegates from Cuy-
ahoga [Mr. FACKLER] was read as follows:

Strike out lines 28 and 29 and all pending
amendments thereto and substitute the following:

“No law shall be held unconstitutional and void
by the supreme court without the concurrence of
all but one of the judges sitting in the case, ex-
cept in the affirmance of a judgment of the court
of appeals declaring a law unconstitutional and
void.”

Mr. PECK: 1 am inclined to accept that amendment.
Tt accomplishes the same purpose.

Mr. FACKLER: The purpose of the amendment is
not to allow the supreme court to declare an act uncon-
stitutional in those cases in which it has original juris-
diction except by the concurrence of all but one of the
judges. If a case should come from the court of appeals
which had affirmed the constitutionality of an act, it
could not be reversed except by a concurrence of all the
judges. If it came up from the court of appeals from
a judgment of that court holding the act unconstitutional,
then a majority of the supreme court could affirm the
judgment of the court below. I think that takes care
of all three possible ways in which the matter can come
hefore the supreme court,

Mr. PECK: It also takes care of the provision by
sayving “all of the judges sitting in the case”

Mr. ANDERSON: As I understand the situation
now existing, first we have the amended Proposal No.
184. That was printed last night and stands as the pro-
posal. Then we have an amendment offered by Judge
Peck to line 28; we have an amendment to that by Mr,
Hoskins changing “all” to “all but one,” and then we
have the amendment of Mr. Fackler as just read. The
purpose of Judge Peck’'s amendment was to permit cases
coming to the supreme court on questions of the consti-
tutionality of an act of the legislature, where the court
of appeals had held the statute unconstitutional, to be

affirmed by the supreme court and just as now. That
might he by a three to three vote if it so happened. The
Peck amendment went to that and that alone. Tn all

other parts it was to be by the supreme court, that all of
the iudees sitting in the case should agree as to the un-
censtitutionality of an act hefore it should be so declared.
The amen'ment by Mr. Hoskins means the same as the
one by Mr. FFackler except one of the judges need not
agree. It seems to me that the Fackler amendment
should nrevail. Tt seems to me if the supreme court can
declare an act unconstitutional where the lower court
has beld it unconstitutional that this provision ought to
be satisfactory. Then “all of the judges sitting in the
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that is that some one may be sick, or some one, by
reason of interest in the case or having been in the case
when he was not a supreme judge, may not be able to
sit. It does seem to me there is not much reform, as to
acts declared unconstitutional, in the Peck proposal, un-
less the Fackler amendment carries, and I hope all in
favor of the reform of the law will support this amend-
ment.

Mr. NYE: I do not want to let this pass without
saying a word. It seems to me we have been elected to
this Constitutional Convention because of our qualifica-
tions to prepare amendments to the constitution, and if
we prepare amendments they ought to be more binding
than any statute that can be passed by any legislature
that is elected in the ordinary way. If the legislature
can pass a statute by a bare majority and then we re-
quire a unanimous decision of the supreme court to de-
clare it unconstitutional, it seems to me that you gen-
tlemen are belittling your work in this Convention. I
believe that the supreme court ought to have a right by a
majority of the court to hold unconstitutional any statute
passed by the legislature in violation of the provisions of
the constitution we are making. I believe we are putting
a millstone around our own necks, and that the people
of the state now and to come hereafter will regret our
action. I believe we ought to leave the constitution as
we have it now, with reference to the point of declaring
a law unconstitutional. We ought not to change a pro-
vision which has been the rule in this state for a hundred
and ten years, and the rule in the United States for a
hundred and two years. I say this as a warning. I say
that this is wrong in principle and wrong in practice.

Mr., FACKLER: You admit that no law should be
declared unconstitutional unless it is so beyond reasonable
doubt?

Mr. NYE: Certainly.

Mr. FACKLER: Then under the substitute amend-
ment the requirement of unanimity in the supreme court
only applies where the judge of the court of appeals has
decided in favor of the constitutionality of the act, does
it not?

Mr. NYE: The supreme court ought to be consid-
ered by us as the highest and best court under the law of
this state, and a majority of that court in my judgment
ought to rule.

Mr. LAMPSON: [ILegislatures have been in the habit
of passing what is known as special legislation. Such
legislation has usually been held to be unconstitutional.
There is a long line of precedents upon that subject.
Some times the statutes are so near the border line that
statutes of that class have been held unconstitutional by
a divided court. It seems to me that this proposal will
reverse, or may reverse, this whole line of precedents and
permit those special legislation statutes to be held con-
stitutional simply because one member of the supreme
court refuses to hold them unconstitutional. If T am
wrong in that T would like to know it,

Mr. FACKLER: Under this his judgment would
have to be concurred in by the court of appeals.

Mr. LAMPSON: It need not come from there at
all. Tt may come direct to the supreme court without
going to the court of appeals. The thing we have to
guard against is special legislation. This opens the door
wide to the legislature to pass all kinds of special legis-

case” cuires another tronble that has heen suggested, and  lation and have it held constitutional in the supreme court.
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Mr. HARBARGER: Where a case goes to the su-
preme court direct and does not come to the supreme
court from a court of appeals, it only requires a ma-
jority of the supreme court to hold a statute unconsti-
tutional.

Mr. LAMPSON: You are wrong about that. It takes
all of them, and it is the supreme court that makes the
law on these questions.

Mr. OKEY: A point of order:
demanded?

The PRESIDENT: Some one did call for the yeas
and nays, but the member from Ashtabula [Mr. Lamp-
-soN] had been recognized and the member who called
the yeas and nays did not have the floor to make the
demand,

Mr. LAMPSON :
answered.

Mr. FACKLER: The original jurisdiction of the su-
preme court is very limited?

Mr. LAMPSON: Yes; but all of these administra-
tive questions will be special matters. The legislature
used to be flooded with applications for special acts to
allow cities and towns things peculiar to themselves
which were entirely applicable to them. We used to get
around the constitution by providing that a city not hav-
ing more than a certain population and not less than a cer-
tain other population might be so authorized. As a mat-
ter of fact the population specified would make the
statute applicable to but that one city.

Mr. FACKLER: DBut that was finally knocked out?

Mr., LAMPSON: Yes.

Mr. FACKLER: And it was only when a case arose
about the lighting plant in Cleveland that they knocked it
out,

Mr., LAMPSON: Yes; but for a long time they
held those statutes constitutional. Finally they held them
unconstitutional. :

Mr. SMITH, of Hamilton: I want to ask Mr. Fack-
ler a question. Under your amendment, which takes the
place of all the other amendments and strikes out lines
28 and 29, you provide that “no law shall be held un-
constitutional and void by the supreme court without the
concurrence of all but one of the judges sitting in the
case, except in the affirmance of a judgment of the court
of appeals declaring a law unconstitutional and void.”

Now the supreme court, after hearing a constitutional
question argued, often delays quite a considerable time
before it reaches a decision. What would happen if in
that time one of the judges should die? Could there be
any claim that the death of that judge would settle the
constitutionality of the law?

Mr. FACKLER: I think not.

Mr. SMITH, of Hamilton: Would not all cases of
that kind have to be heard again?

Mr. FACKLLER: I am not certain as to that, but 1
do not think so. The remainder of the judges would be
all the judges sitting in a case and they would render
the decision.

Mr. SMITH, of Hamilton: You say “sitting in the
case.” All the judges that heard the case would be
sitting in the case and if one died after that time
that would not alter the number of judges who were
“sitting in the case,” so don’t you think the matter ought

Was not a roll call

I would like to have my question

to be safeguarded?
“all but one.”

Mr. FACKLER: I am willing to consent to that.

DELEGATES: We object.

Mr. FESS: I do not want to reflect on anybody, but
it does seem to me that there is an attempt to defeat by
minor corrections without number the reform that is
here sought. Every suggestion that could be thought
of has been made here, and every modification. It seems.
to me if the proposmon concedes the unanimous decision
for reversal in pronouncing a law unconst1tut1onal——that.
if there be concession about it and it is put “all but one,’
that can meet the approval of the Convention and the
Convention can pass the proposal as it was proposed in
the amendment by Judge Peck this morning.

Mr. KING: Will the gentleman from Greene |[Mr.
TFess] be kind enough to tell us what his idea would be as.
to the language that ought to be put into this amendment
so that it would be clear and so'it would be plain and so.
it would accomplish everything we want?

Mr. FESS: It would be very difficult to word the
languag= so as to avoid technicalities of the practitioner
of today whose chief stock in trade is to find a flaw in
order to carry a case to the supreme court, and that is.
the thing we are trying to avoid. If there is any ambi-
guity in the language the committee on Phraseology,
which is appointed for that purpose, will straighten it
out, not a hundred and nineteen people, but a small com-
mittee of seven here in session, and it seems to me, if
there is no dispute on the point we want to preserve
with respect to the judiciary, we ought not to delay
long about it. I call the attention of my friend from
Lima [Mr, HavraILL] that while we want to respect in
the largest way the judiciary, we can have a greater re-
spect if you don’t allow five men against four in the su-
preme court of the nation to declare a law unconstitu-
tional, 1If it had required a greater proportion than that
we would have had greater respect for that court. I
stand here in defense of the judiciary, but it seems to
me there is no injury or violation to the judiciary to make
the concession of “all but one;” that certainly will cure
it, and why can’t we get out and vote on this proposi-
tion?

Mr. ILAMPSON: Does the gentleman seriously
think that we should amend the constitution so as to
nermit one or two of the judges out of six to hold all
sorts of special legislation constitutional which have here-
tofore been held unconstitutional?

I think it ought properly to be put

Mr. PECK: It has to be held so in the court below be-
fore one can do it.
Mr. FESS: If the legislature had seen fit to pass a

law and it goes to the court for adjudication and inter-
pretation, 1 believe that one man dissenting from an
entire court does not make that law seriously defective.
Mr. LAMPSON: But the one man becomes the con-
trolling power.
Mr.FESS: No. :
Mr. LAMPSON:  Certainly the one man can reserve
all the precedents under this proposal.

Mr. FESS: Not under this proposal.

Mr. PECK: “All but one” is put in there.

Mr. LAMPSON: That helps it some.

Mr. PECK: 1 rise to a point of order. A vote was

ordered some time ago. The roll call was ordered. Mr.
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Lampson was permitted to take the floor for the amend-
ment. It degenerated into a general discussion, and I
demand the roll call.

The PRESIDENT: The president did not recognize
any one on that matter. There was no roll call. Does
the member move the previous question on the amend-
ment ?

Mr. PECK: Yes.

Mr. DOTY: That would be the previous question on
the whole thing.

Mr. FESS: In answer to that I would like to read
this proposed amendment: “No law shall be held un-
constitutional and void by the supreme court without the
concurrence of all the judges but one sitting in the case,
except in the affirmance of a judgment of the court
of appeals declaring a law unconstitutional and void.”

Mr. LAMPSON: Suppose the courts had hgen hold-
ing a certain class of legislation unconstitutional right
along for ten or fifteen years, and now some act that has
been passed, similar to those that have been held uncon-
stitutional, goes to the court of appeals and under that
provision that act can not be held unconstitutional with-
out the concurrence of all of the judges?

Mr. FESS: Not under that amendment.

Mr. FACKLER: I wish to withdraw the amendment
and offer this:—

The PRESIDENT : If there is no objection the mem-
ber from Cuyahoga [Mr. FackrLiEr] withdraws the
amendment and offers the following amendmerit:

Strike out lines 26 and 29 and all pending
amendments thereto and substitute the following:
“No law shall be held unconstitutional and void
by the supreme court without the concurrence of
all but one of the judges, except in the affirmance
of a judgment of the court of appeals declaring
a law unconstitutional and void.”

Mr. WATSON :
on the table.
The motion was lost.
The PRESIDENT : The question is now on the adop-
tion of the amendment.
The yeas and nays were regularly demanded, taken,
and resulted—yeas 94, nays 13, as follows:

I move that that amendment be laid

Those who voted in the affirmative are:

Anderson, Dwyer, Hiirsh,

Antrim, Earnhart, Johnson, Madison,
Baum, Eby, Johnson, Williams,
Beatty, Morrow, Elson, Kehoe,

Beatty, Wood, Evans, Keller,

Beyer, Fackler, Kilpatrick,
Bowdle, Farnsworth, King,

Brattain, Farrell, Knight,

Brown, Lucas, Fess, Kramer,

Brown, Pike, FitzSimons, Lambert,
Campbell, Fluke, Lampson,
Cassidy, Fox, Leete,

Cody, Hahn, Leslie,

Colton, Halenkamp, Longstreth,
Cordes, Halfhill, Marshall,

Crites, Harbarger, . Mauck,
Cunningham, Harris, Hamilton, McClelland,
Davio, Harter, Huron, Miller, Crawford,
DeFrees, Harter, Stark, Miller, Fairfield,
Donahey, Henderson, Miller, Ottawa,
Doty, Hoffman, Norris,

Duntap, Holtz, Partington,
Dunn, Hoskins, Peck,

a7

Peters, Shaw, Thomas,
Pettit, Smith, Geauga, Ulmer,
Pierce, Smith, Hamilton, Wagner,
Redington, Stamm, Walker,

Riley, Stewart, Winn,

Rockel, Stilwell, Wise,

Roehm, Stokes, Mr. President.
Rorick, Tannehill,

Shaffer, Tetlow,

Those who voted in the negative are:

Brown, Highland,  Malin, Stevens,
Collett, Moore, Taggart,
Crosser, Nye, Tallman,
Kerr, Okey, Watson,
Kunkel, Stalter, Woods.

The roll call was verified.

The substitute was agreed to.

The PRESIDENT: The question now is on the adop-
tion of the amendment as amended by the amendment
just adopted.

The amendment was agreed to.

Mr. PECK: Now I want to offer an amendment
which simply restores three lines that were left out.

The amendment was read as folows:

In line 34 strike out “until otherwise provided
by law.” In line 36 insert after the word “judges”
and before the period “and until altered by statute
the circuits in which the circuit courts are now
held shall constitute the appellate districts afore-
said.”

Mr. PECK: There will be an interval before the
general assembly can act.

The amendment was agreed to.

Mr. KNIGHT: I move that we recess until two
o’clock p. m.

Mr. MILLER, of Crawford:
by recessing until 1:30 p. m.

The amendment was agreed to and the original motion
thus amenced was carried.

T move to amend that

AFTERNOON SESSION.

The Convention met pursuant to recess.
Mr. PECK: T have another brief amendment to offer

Tand then T am done.

In line 58 strike out the words “such other” and in line
60 after the word “court,” add “and other courts of
record.”

The amendment was agreed to.

Mr. BROWN, of Highland, I offer an amendment.

The amendment was read as follows:

In line 58 strike out the word “and,” immedi-
ately following the word “prohibition,” and insert
a comma,. After the word “procedendo” insert “the
right to try de novo cases, not triable by jury, ap-
pealed from any inferior court.”
Mr. PETTIT:
miyyself.
The PRESIDENT : The member from Highland [Mr.
Brown] has the floor.
Mr. BROWN, of Highland: In the consideration of

I have an amendment along that line

this proposal it occurred to me that lawyers of small
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caliber are sometimes elected to judgeships and that in
the examination of cases, as suggested on the floor the
other day, sometimes are introduced witnesses whose
very personal appearance renders them credible and other
witnesses whose credibility would appear not to be of
the very best. When the transcript goes to the reviewing
court that court does not come in contact with the wit-
nesses under those conditions, and if the court only has
a right to review on the cold transcript, justice may mis-
carry, particularly if the judge who previously tried the
cases is not competent. I have seen judges on the bench
before whom I would hesitate to try a case if T could
avoid it, and I would do this all the more when I
knew that there would be no appeal except to a review-
ing court. I think this proposal is fraught with danger
to the litigant, that should have the right to have the case
tried de novo before this court of appeals. These are
reasons why 1 oppose this proposition. -

Mr. FESS: In view of the fact that this amendment
will not close up the gap we are seeking to close, I move
that it be laid on the table.

Mr. PECK: It is too late, of course, to be heard, but
if you pass that amendment you will have to double the
court of appeals.

Mr. BROWN of Highland: Is not that better than
having the cases not properly tried?

Mr. HALFHILL. I ask the gentleman from Greene
[Mr. Frss] to withdraw that motion until we can be
heard on this.

Mr. FESS: I am willing to withdraw it.

The PRESIDENT: The question before the Con-
vention is, unless it is withdrawn, the tabling of the
amendment.

Mr. FESS: I will withdraw the motion at the re-
quest of »embers who wish to have the amendment
discusse” ,

Mr. BROWN, of Ilighland: Does the gentleman
from Greene [Mr. FEss] impugn any one’s motives?

Mr, FESS: You will learn something later on.
Mr. BROWN, of Highland: I have not learned much
et.

Mr. WINN: Once before the member from Greene
county [Mr. FEess] challenged the good faith of the other
members of the Convention who were seeking to perfect
this proposal so that they may be able to vote for it. I
think I am just as heartily in favor of the proposal as
the member from Greene |Mr. Frss]. I have not thus
far offered an amendment, but I have several written out,
several of my own already have been covered by amend-
ments offered by the author of the proposal. 1 regard
this amendment as one of the very greatest importance.
I have one prepared along the same lines which I think
covers the situation better than the one under consider-
ation, but I am not particular about that.

We must remember that judges who sit on the com-
mon pleas bench—in fact, all the judges—are merely men.

When we impanel a jury to try a question of fact
we take the greatest care to obtain men to sit in the
jury box whose minds are unbiased, but if we have a
question to be tried by the court we have no means
of challenging the prejudice or bias of the one man who
is trying the case, and T come back to what I have said
before, that the judges on the bench are merely men,
whose minds are warped, whose judgments may be con-

trolled by opinions formed before a single word of testi-
mony has been heard, just as the judgment and convic-
tion of a juryman is controlled by his prior opinion.

Now the trial of a case before a jury is altogether dif-
ferent. It has been said by the author that after you
have had a trial by a jury you should have a right to
have it reviewed on error upon the record and that that
ought to be sufficient. I submit that the cases are not
analogous. You try a case before a jury of disinter-
ested men. You try a case before the court many times
when the court sitting in the case has already determined,
before a word of testimony, everything in the case; that
is within the practice of every man who has tried a case
in court. I have in mind one case now in a northwestern
county where a ditch proceeding was involved and more
than fifty farmers were interested, and you need not
tell me that the judge who tried that case had not an
opinion before the testimony was heard. I was not in-
terested in that case and 1 am not speaking from the
standpoint of one interested, but from the standpoint of
a practitioner who knows from thirty years’ practice at
the bar that judges are prejudiced and biased the same
as jurors. When they try cases and render judgments
the litigant should have the right to appeal to another tri-
bunal and be heard, not upon the record, because the re-
viewing court is liable to say, as some one suggested yes-
terday, “If this case were originally in this court a dif-
ferent judgment would be rendered, but we do not feel
justified in disturbing the judgment of the lower court.”
So I insist that this amendment is of the utmost import-
tance to litigants. It does not do any harm. It does
not put us back where we are, as has been suggested, and
I hope the amendment will be adopted. Tt ought to be
agreed to by the author of the proposal.

Mr. PETTIT: I have an amendment on this same
subject which I think more fully covers the ground. It
is really a substitute.

The amendment was read as follows:

Amend the amendment to Proposal No. 184 by
Mr. Peck, by inserting in line 59 of the said pro-
posal, after the word “jurisdiction,” the following
words: “to try de novo all chancery cases, appealed
from the courts of common pleas and superior
courts and.”

Substitute the word “said” for the word “the”
before “courts” near the end of line 59 and strike
out in line 60 the phrase “of common pleas and
superior courts.”

Mr. PETTIT: It would then read: “The courts of
appeals shall have original jurisdiction in quo warranto,
mandamus, habeas corpus, prohibition and procedendo
and appellate jurisdiction to try de novo all chancery
cases appealed from the courts of common pleas and su-
perior courts and to review, affirm, modify or reverse the
judgments of said courts.” '

Mr. BROWN, of Highland: If the member will per-
mit I would like to have the secretary read the proposal
as it would read if the amendment offered by the dele-
gate from Highland were adopted.

The SECRETARY: “The courts of appeals shall
~ave original jurisdiction in quo warranto, mandamus,
habeas corpus, prohibition and procedendo, the right to
try de novo cases not triable by jury appealed from any
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inferior court, and appellate jurisdiction to review, affirm
modify or reverse the judgments of the courts of com-
mon pleas and superior courts within the district, etc.”

Mr. PETTIT: Now the member from Hamilton
[Mr. PEcK] has made the objection that this would in-
crease the number of appellate courts.

Mr. PECK: Yes; the appellate courts cannot do the '

work now.

Mr. PETTIT: They do it now and this does not
increase their duties one bit, under this proposal. I
agree with everything my friend from Defiance [Mr.
WINN] has said about the one-man judge. They have
the same kind of failings that the rest of us have. They
are made of the same dirt. 1 know in my experience in
one bastardy case that the judge was very wild; he
came in with his mind made up before the case was
called. I would not have stood any more chance before
that man than a snowball in hot regions. I do not think
one man should try a case. I think we should go
mighty slow in this matter. I agree with about every-
thing that Dr. Fess has said in this Convention, but I
cannot agree with him on this matter. I have practiced
law for twenty-five years. I know what I am talking
about, and everybody else knows that when you submit a
case to one man, although you have a right to go up on
error, that is about an end of your case. At any rate it
will not increase the work of the appellate courts one
particle over what they have to do now. In our district
they are playing more than half of the time. It just
preserves the appeal as we have it in the chancery cases,
and I think it would be an outrage on the poor class
of litigants not to allow them to go on up in a chancery
case.

Mr. FACKLER: The Peck proposal preserves the
right of appeal, but it does not give the right to hear
new testimony,

Mr. PETTIT: What is the benefit of an appeal if
you cannot hear the testimony?

Mr. FACKLER: If the lawyer tries his case cor-
rectly in the lower court he will have all his testimony
in the record.

Mr. PETTIT: He may have in all that is obtainable
then, but may he not discover testimony after that?

Mr. FACKLER: You have your rights under the law
in that particular.

Mr. PETTIT: After a certain time you have no
remedy. "

Mr. DWYER: 1 feel like criticising that language.
That “de novo” cannot apply in the appellate court. I
think that phraseology ought to be changed.

Mr. STILWELL: I would like to ask the delegate
from Adams [Mr. PerTIT] if it is not done now just
exactly the way this proposal provides.

Mr. PETTIT: It may be—

Mr. STILWELL: Is it not a fact that in five of the
eight circuits you must go up on your transcript of
evidence in appealed cases?

Mr. PETTIT: It is not in compliance with the
statutes.
Mr. STILWELL: Nevertheless it is the rule of

court, and you are simply insisting that what prevails
in three of the circuits shall become the law in the
eight circuits.

Mr. PETTIT: 1 don’t understand that a rule of
court can override a statute.

Mr. HALFHILL: Will you allow me to ask a ques-
tion of the gentleman?

Mr. PECK: I object unless the question is asked of
the speaker.
Mr. PETTIT: If I don’t object you can't.

The PRESIDENT: Does the gentleman from Ad-
ams [Mr. PerTIT] yield to the gentleman from Allen
[Mr. HALFHILL] to ask a question?

Mr. PETTIT: Yes.

Mr. PECK: T object.

Mr. HALFHILL: If the member yields to me I
have the privilege of asking the question.

Mr. PECK: Well, it is disorderly to ask a question of
some one not on the floor. If you want to ask Mr.
Pettit a question all right, but you have no right to
ask anybody else.

Mr. PETTIT: Just keep cool, we will get along.

Mr, PECK: I object to the member asking questions
of anybody except the member on the floor. I submit
that it is out of worder.

Mr. PETTIT: I have yielded my right to him.

Mr. HALFHILL: Now I want to ask a question of
the delegate from Cuyahoga [Mr. STILWELL]-

The PRESIDENT: Does the member from Cuya-
hoga yield to a question from the member from Allen
[Mr. HALFHILL] ?

Mr. STILWELL: Yes; if I can answer the ques-
tion I will do it. A

Mr. HALFHILL: In the districts you speak of this
rule is by an order of court?

Mr. STILWELL: Yes.

Mr. HALFHILL: Yes, but the law will allow the
introduction of witnesses?

Mr. STILWELL: No; the judge would simply re-
fer the case to a commissioner,

Mr. HALFHILL: But there you can introduce wit-
nesses?

Mr. STILWELL: Oh, you can! ‘

Mr. HALFHILL: TIn all the courts of which you
speak, and I am familiar with them, you can always
apply to the court for a right to supplement your writ-
ten transcript with oral testimony, and if the court thinks
it ought to be heard the court will grant that as a matter
of course.

Mr. STILWELL: That is true, but it all depends
on the number of the witnesses. The court won’t go
into any lengthy testimony. They may permit a witness
or two to clear up some point.

Mr. HALFHILL: But there is no hard and fast
rule of court and no rule of the statutes which says
that you cannot present testimony in the circuit court.

Mr. STILWELL: I don’t suppose it will be abso-
lutely binding, but that is the practice.

Mr. PECK: 1 hope this amendment will not be
passed. This is the last stand of stupid conservatism,
I was about to say; I will say it is certainly the last
stand of conservatism. It is a sort of conservatism that
lawyers always manifest whenever any suggestion
touches anything that affects their sacred purse. It is
the same way when any statute is offered to abolish
something that has been existing a long time. Why, it is
history that when the statute was offered to abolish hang-
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ing men in England for stealing a few shillings the lament
was made by Lord Eldon that it was a wicked reform
in the law. It is of record in the state of Ohio that
when the code of civil procedure was adopted it was
fought by nearly all the leaders of the bar in the state
and it had to be adopted and put into effect over their
objection. Now nobody objects to it and if anybody
were to want to change it the lawyers would sit back in
their conservatism and fight against it. There is an un-
reasoning element of conservatism in the bar and it al-
ways has to be overcome from the outside. The
right of appeal has existed too long; it has clogged the
court and has been gotten rid of by five of the circuit
courts through a rule which the gentleman from Allen
[Mr. HarraILL] claims violates the statute. At any
rate it is a rule that is operated in all of them and
they enforce it, as indicated by the gentleman from
Cuyahoga [Mr. StiLweLL] in this way: If you insist
on coming in with witnesses they will simply refer you
and your witnesses to a master and let him take the
depositions and let him bring them in; then they will hear
them. That would put you in no better position than to
simply let the court try on the record oi the cémmon
pleas court. You seem to say that you would rather
have the trial by the master than the judge of the com-
mon pleas court. Well, I think not, if you know what is
good for you.

Mr. PETTIT: If we insert a proviso can the courts
adopt any system that will override the constitution?

Mr. PECK: If they cannot, that is the reason why
it ought not to be in here. The only reason your cir-
cuit courts are not all clogged up now is that this rule
they have adopted has saved the situation. If you
would carry this out the way you would want it done
and have all the witnesses in every case introduced in
the circuit courts or court of appeals, you would have
twice as many courts as you have now.

Mr, PETTIT: We only had three cases in Brown
county and two in Butler county at the last term.

Mr. PECK: But there are many other counties in
your district. And we are tired of the way they are
trying cases now. A case ought to be carefully tried on
its first trial and that is enough. I am opposed to these
a la justice of the peace trials that we have had in some
of the common pleas courts. There is only one way to
try an equity case and that is to try it before the chan-
cellor.

Now the objection is made that judges are only men.
What would you have them be? I don’t know of any
other sort of being that tries cases. You may get some
women in certain cases if woman’s suffrage carries.
There may come a time when my friend will have a
right to argue a case before a petticoated chancellor, but
as it is now he has to take his chancellor in trousers.
That is the only kind he can have. I do not know of
any other kind of tribunal that you can have except one
presided over by a man. Of course, you must in all
things make allowance for human nature. Human na-
ture is weak in everything under the sun and it is not
worth while to talk to me, as the gentleman from De-
fiance has been talking, about cases here and there where
the trial judge may have made a mistake. No trial judge
and no jury and no circuit court is free from mistakes.
Three of the circuit court judges may be in error and

may come to a false conclusion, but they are just as like-
ly to come to a correct conclusion on a record brought
before them as any other way. Now let us vote upon
these amendments and dispose of this last stand of ultra
conservatism. '

The chair recognized the delegate from Noble,

Mr. PETTIT: I want to make a few remarks in
reply.

The PRESIDENT: The member from Noble has
the floor.

Mr. OKEY: I have been in favor of the Peck pro-
posal and I was on the committee that reported it out,
but at the time it was reported out it did not occur
to me that the right in chancery cases to be tried anew
in the appellate court had been taken away. I am op-
posed to the taking away of that right from the peo-
ple. I know that that right ought to exist. We have
one trial in equity cases in the court below and we
ought to have a right to go to another court and there
let the case be heard before three disinterested judges
that they may hear the testimony; because it sometimes
happens that, when we try an equity case in court and
take it up on transcript, new witnesses have been dis-
covered that will entirely change the decision of the
court below. I have known such a thing to happen in
numerous cases, and I say that the people ought to have
a right to a retrial in an equity case.

When I voted to report this proposal I did not know
that it contained that provision.

Mr. FACKLER: Is not the object sought to be ac-
complished by the Peck proposal one trial and one re-
view, and would not that be defeated if this amend-
ment carries?

Mr. OKEY: Not one bit. It would not add any
more burden on the appellate court than is now on
the circuit court.

Mr. WOODS: Do you think there should be a
single review of all cases?

Mr. OKEY: Yes.

Mr. WOODS: If this amendment should go into this
proposal, would there be any review of cases tried de
novo in the appellate court? Could you go into the
supreme court on an equity case that has been tried de

novo in the circuit court or the court of appeals?
Mr. OKEY: No.

Mr. WOODS: Then you would have two trials and
no review.

Mr. BROWN, of Highland: Under this proposal if
a case is important would not the supreme court have
a right under certiorari to reach down and get the case
for review?

Mr. OKEY: No; not as I understand it. There
has been a good deal of talk about the circuit court’s
adopting certain rules saying that cases shall be heard
upon a transcript taken in the court below. It is as
Judge Laubie said to me. The circuit courts of the
state adopted a rule that doesn’t rise to the dignity of a
rule, because the court is doing something it has no right
to do, and he never observed the rule in my county strict-
ly, but permitted us to introduce as many additional wit-
nesses as we desired.

The member from Mahoning was here recognized.
Mr. PETTIT: Mr. President.
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The PRESIDENT: The gentleman from Mahoning
has been recognized.

Mr. PETTIT: I was on the floor first.

The PRESIDENT: The member from Mahoning
has the floor.

Mr. PETTIT: It seems to me that this Peck proposal
is considered such a sacred thing that nobody ought to
touch it. The statement of the gentleman from Cuya-
hoga [Mr. FAckLER] intimated that we must take this
Peck proposal just as it is. They first brought in a
proposal here and then after it had been discussed Mr-
Peck yesterday offered a substitute. Then he came
up this morning and there were three or four more
amendments that he had to offer, showing that it was
not perfect; and now if anyone else suggests that he
wants to amend it they act as if the whole fat were within
the fire. I am not trying to delay. We want to get this
thing right, and this talk about doubling the number of
courts if we allow cases to be tried de novo in the cir-
cuit courts doesn’t amount to anything. In our circuit
they don’t work one-half the time. In Adams county
sometimes they have one or two cases. lLast week in
Brown county they only had one case. I don’t know of
any judges that are overworked anywhere. It seems to
me that my amendment or the amendment of Mr. Brown,
of Highland, ought to prevail. Talk about poor litigants!
Here is a right taken away from them and you want to
allow them only one trial in the lower courts.

Mr. ANDERSON: I do not believe either carrying
the amendment or rejecting the amendment injures very
much or to any extent the great reform sought to be
accomplished by the Peck proposal. So that those who
are not lawyers may better understand it, in a certain
kind of cases, equity cases, where you have not any jury,
you try the cases before the common pleas judge sitting
as a chancellor, both judge and jury, and as it is now
if you are not satisfied when you lose in that court you
may go on to the circuit court and try the case over again
before three circuit judges sitting as a court and jury
just as if it had not been tried in the common pleas court.
The men who are back of this amendment wish that to
remain where it is. ‘

Mr. STILWELL: Can you do that now?

Mr. ANDERSON: Yes; where there is not a rule.
In many of the courts, in five of the circuits out of the
eight, they have made a rule, and whether they like it
or not they abide by it, by which the circuit court de-
mands of the plaintiffs or defendants, when they come
from the court below in an equity case, that they bring,
in typewritten form, the testimony of the witnesses below.
Then, if either the plaintiff or the defendant asks that
further testimony be heard, the circuit court sometimes
permits the witnesses to come in, take the stand and
testify before the circuit court. In the smaller counties
they take practically all of their witnesses up to the cir-
cuit court. Really this is the difference between the
small counties and the big counties. In the larger places,
like the cities of Youngstown, Cleveland and Cincinnati,
they now conduct affairs just as it is provided in this
proposal. In the smaller counties it is different; it is as
the gentleman from Adams [Mr. PerTIT] and the gentle-
man from Defiance [Mr. WINN] suggest. Sometimes
they handle matters in the same way we do, but generally
they take up their witnesses to the circuit courts. T am

in favor of the amendment, which permits the smaller
counties still to try before the circuit court sitting as a
court and jury.

Mr. HOSKINS: Is it not a fact, if one of these
amendments is not adopted, that the other circuit courts
are simply trying to force their rules on all the rest?

Mr. ANDERSON: If it remains as it is now the
larger counties can have just what this amendment pro-
poses to give them and the smaller counties have it the
other way, but I am afraid of the wording — I don’t like
that de novo. If they would erase that, I am in favor
of it; but 1 don’t believe that I am in favor of doing
away with the rule,

Mr. PECK: Well, that is just what will happen.

Mr. KING: T have never been very warmly in favor
of a retrial of an equity case, but the custom is well estab-
lished throughout Ohio. This is the only state in the
Union that has it; but we have it and have had it for
sixty years. It has grown into a system and we feel
that we ought to have it.

But I disagree with those who object to it on the
ground of the time it will take. I undertake to say proper
judges can hear all the witnesses in a case and know
more about the case when they are through, in less time
than you can read a typewritten record that comes up
from a lower court; because a judge hearing the case
will know when to stop the witnesses and when to stop
the bringing in of testimony, whereas the court below
will feel a hesitancy about doing that. Then the attor-
neys below understand that they have to get everything
in the case in the common pleas court. They call wit-
nesses and keep on piling up testimony and the judge
trying the case will necessarily be slow about stopping
the introduction of testimony. But the circuit court can
stop it wherever it pleases, and my experience on the
circuit court bench in hearing cases with witnesses was
that we could hear them quicker and decide a case quicker
and more satisfactorily from the evidence of the wit-
nesses than from the transcript of testimony.

Mr. BROWN, of Highland: Does it cost much more
to try a case de novo in the same court house in a county
where the circuit court is sitting than it would to have
a record transcribed and brought up?

Mr, KING: No. '

Mr. BROWN, of Highland: What is the expense of
a transcript as compared with a trial?

Mr. KING: If you could avoid taking up the tran-
script—which you could probably not do—if you could
avoid that you could take the witnesses up cheaper than
you could take the transcript.

Mr. STILWELL: If any equity case is going to the
circuit court in any event, what is the use of having it
tried in the common pleas court?

Mr, KING: We have no control over that question
under this proposal. The common pleas court has al-
ways had control over those cases since our constitution
was adopted, and there was no proposal to abolish that
jurisdiction. Many cases are not appealed.

Mr. WINN: I wish you would turn to the amended
proposal. I have a substitute to offer for that, which I
think covers the case better than either of these pro-
posals or substitutes. You will remember that the words
“such other” in line 58 have been stricken out. My
amendment strikes out the word “appellate” at the end
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of that line so that it would read, “The courts of appeals
shall have original jurisdiction in quo warranto, man-
damus, habeas corpus, prohibition, procedendo, and juris-
diction to review,” etc.— leaving out the word “appel-
late.” I do that for this reason: In Ohio there is a
distinction between cases prosecuted through the higher
courts by appeal and those prosecuted by proceedings in
error. That does not prevail in many of the states be-
sides Ohio. If you turn to our statutes you will find all
through them the word “appealed” is used where we
mean to go up and try the case, as has been said, de
novo. We find error proceeding used where we have
to review questions of law by a higher court, so that I
think it is not advisable to use the word “appellate” juris-
diction where we mean jurisdiction by review of proceed-
ings below.

Again, in all our circuit court reports and supreme
court reports there is always a distinction made between
cases heard on appeal, as we use the term, and cases
on review, so that I would strike that word “appellate”
out at the end of that line and amend it so as to read
as follows: “The court of appeals shall have original
jurisdiction in quo warranto, mandamus, habeas corpus,
prohibition, procedendo, and jurisdiction to review, af-
firm, modify or reverse judgments of the courts of com-
mon pleas and superior courts and other inferior courts
of record,” and these are the words that I would provide
for retrial, “and for the retrial of cases appealed from
any of such courts.”

Mr. PETTIT: I will accept that amendment as far
as I am concerned.

Mr. KING: Do you wish to provide by that amend-
ment an open door by which the legislature can enact
laws which will permit all cases to go up?

Mr. WINN: T just will add the word “equity” which
I omitted and make it read, “and the retrial of equity
cases appealed from any of said courts.”

The amendment was reduced to writing and read by
the secretary as follows:

Substitue the following for the amendments of
Mr. Brown, of Highland, and Mr. Pettit to Pro-
posal No. 184: Strike out the word “appellate”
at the end of line 58  Between the word “dis-
trict” and the word “as” in line 60, insert the
words “and for the retrial of equity cases appealed
in any of the said courts.”

Mr. ANDERSON: Will the gentleman from Defi-
ance permit a question?

Mr. WINN: Sure.

Mr. ANDERSON: Do you think your proposed sub-
stitute will in any way interfere with the rules they now
have in the different circuit courts?

~Mr. PECK: It will. This is then a constitutional
right.
Mr. WINN: I do not know what rules they have in

the circuit courts. I submit this, that if any of the cir-
cuit courts of the state have, without any authority of
law, deprived any citizen of his right to have an equity
case appealed and tried as from the beginning, that court
has usurped authority that it has had no right to do. The
humblest citizen of the state has a right to appeal in an
equity case and he has a right, if he did not have all the
testimony below, to call his witnesses into the circuit

court and have his witnesses heard there, and no circuit
court has a right to deprive him of that privilege.

Mr. PECK: But the circuit court can send him to a
master.

Mr. WINN: 1 don’t know what they can do in the
big cities, but they don’t do that in our district.

Now I want the members to think about this. This
is an important matter. You have heard it talked from
the stump, from the pulpit and from everywhere that
the courts have been depriving the people of their
rights by injunction. Remember this matter applies to
injunction suits. Are you here to say that if some judge
who has already prejudged an injunction suit decides it
in one way and renders an opinion no appeal can be taken
from it? I submit that to deprive litigants of this right
deprives them of one of their sacred privileges and we
should hesitate a long time before doing it.

Mr, ROCKEL: I am very much in favor of this
amendment, [ think it materially affects the rights of
the people of this state. I remember within the last two
or three years attending a state bar association at which
Judge Reeves, of Cuyahoga county, brought this question
before the association, and it was there discussed. It
was the sentiment of the bar association of this state
that this would be a serious invasion of the rights of the
people.

Mr, PECK: Did you ever know any bar association
to declare in favor of any legal reform?

Mr. ROCKEL: 1 do not profess to have the wisdom
of the gentleman from Hamilton —

Mr. PECK: That wasn’t the question at all. That
was not an answer to my question. Did you ever know
of any bar association declaring in favor of any legal
reform?

Mr. ROCKEL: I don’t know and I don’t care. 1t
is not material to the question before this body. I want
to say to the gentlemen of this Convention that the poor
man is the man who is likely to be affected by this.
You have heard a great deal said in the Convention about
injunctions and the cases that come up before one man
and I say to the Convention no man should be entrusted
with absolute and arbitrary power. I am in favor of
reserving to the people of this state all the rights that
can be reserved to them. I had the honor to be on the
circuit bench a while and we never found any difficulty
under the present procedure. If a case came up on a
transcript and an attorney wanted to present his wit-
nesses, we heard the testimony of the witnesses. I re-
peat to you, don’t take away this barrier, don’t put the
power in the hands of one man to determine rights that
may affect the humblest citizen of this state far more
than the rich and corporate wealth,

Mr. KING: T would like to ask the member from
Defiance [Mr. WINN] to examine his amendment to see
where it comes in. As it was just read by the secre-
tary after the last word of your amendment, in the copy
I have, there is the phrase, “as may be provided by law.”

Mr WINN: Tt comes after the word “district.”

Mr. KING: Where does the phrase “as may be pro-
vided by law” come?

Mr. WINN: T think that is stricken out.

The SECRETARY: No; it is not.

Mr. WINN: That should be stricken out.
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Mr. KRAMER: I want to say just a word. The
most important cases we try are those that are in courts
of equity. Equity cases usually involve a great deal more
money and a great many more sacred rights than jury
cases. For instance, a poor old man is imposed upon
by some person and he deeds away his one hundred and
sixty acre farm, worth $16,000. You go into a court
of equity and try to have that deed involving $16,000
set aside, and we are compelled to try it before one
man finally and absolutely, no difference what his prej-
udices may be. You may go into a court to have a will
proved and it may involve an estate of thousands of
dollars; you go before one judge and you are bound
absolutely by what he finds. Hence, I think we should
have the right to try the case before more than one man
if we want to.

Mr. FACKLER: Does not the Peck proposal give
vou the right to try the case in the court of appeals upon
the testimony in the common pleas court?

Mr. KRAMER: You know just as well as I do,
and fudge King suggested it, that no circuit court will
read a long record. Judge King hinted at it, but I say
it outright,

Mr. ROEHM: How many times do you get a
chance to put your testimony before the jury?

Mr. KRAMER: Once; but we have twelve men to
hear the testimony and if one man is prejudiced one
way or the other, or if he has a lesion in his brain, as
Judge King said, the other eleven men may convince him
that he is wrong. In any event, with our three-quarter
jury verdict one man cannot stop the wheels of justice
as one judge could.

Mr. ROEHM: What has been your experience in
trying cases with judges and juries? Have you ever
waived a jury and consented to try before the judge?

Mr. KRAMER: Not in many cases. If there is a
whole lot of law and very little fact we do it sometimes.

Mr. ROEHM: Is it not conceded by ordinary law-
vers—excepting damage suits—that they prefer to try
questions of fact before a court rather than a jury?

Mr. KRAMER: Well, if they wish to do it they
can do it

Mr. JONES: When this proposal was first brought
to the attention of the Convention and when I had oc-
casion to first speak in reference to it, I was inclined to
the view held by the gentleman now introducing this
amendment, and so stated from the floor in the remarks
that I made upon the subject. Upon further reflection
I am inclined to the view that the provisions of the
proposal as it stands are the better. As has been sug-
gested, this constitutional provision proposed to be in-
corporated by this amendmerit may have the effect of
preventing the court of appeals {rom doing the very
thing which in practice is done now by the circuit court
in reference to hearing cases on appeal. It may prevent
the exercise of the power to refer to a master in order
to compel parties to submit their cases upon transcript.

My, WINN: Suppose this amendment is adopted;
will it be any different from what it is now?

Mr. JONES: Tt may be. If this becomes a part
of the constitution and you provide that cases shall be
and must be tried upon appeal with the oral testimony
of witnesses, T can readily see how that might have the
effect suggested of preventing the court of appeals from

requiring them to be tried on transcript of the testimony.

Mr. HOSKINS: Is it not a fact that that provision
is simply a jurisdictional feature?

Mr. JONES: What provision?

Mr. HOSKINS: The amendment proposed by the
delegate from Defiance.

Mr. JONES: But the manner in which it has been
presented here, in at least some of the amendments, will
raise a very serious question as to whether you may not
have to try those cases on appeal by oral testimony,
just as this provision contemplates.

Mr. WINN: You understand that the statute provides
these cases can be tried de novo on appeal?

Mr. JONES: Yes.

Mr. WINN: Do you think it is more difficult to dis-
obey a constitutional provision than a statutory one?

Mr. JONES: Certainly it is more difficult to dis-
obey a provision of the constitution than of a mere
statute. That is illustrated by the provision with ref-
erence to reporting decisions. Suppose you have a stat-
ute requiring the court to report all decisions; how can
you enforce it? If there is a constitutional provision
to the same effect you can enforce the provision and
secure reporting of all the cases.

Mr. WINN: If a statute provides that the circuit
court must hear the evidence on appeal in certain cases,
and if the circuit court can disobey that provision of
jaw, what is there to prevent the circuit court from dis-
obeying a similar provision in the constitution?

Mr. JONES: That is assuming a situation that does
not exist. The statute now simply gives the right of
appeal, and the court has applied to the trial of cases on
appeal as provided by our statute the existing methods of
trial.

Mr. PETTIT: You say that if this amendment is
adopted it may tie the hands of the court of appeals.
What harm will there be in tying the hands of the court
of appeals in this matter?

Mr. JONES: The main object of this whole reform
in our judicial system is to secure a prompt disposition
of cases. Now, as we all know, if all the cases that go
to the cricuit courts in the various circuits had to be
heard on oral evidence taken by the court, the courts
could not possibly do all the business. It could not be
done now, and necessity has compelled changing the rule
in the respects referred to.. As a matter of fact, nine-
teen out of twenty cases, aye, more than that, forty-
nine out of fifty cases, tried on appeal in the circuit
courts, are tried on a transcript of the testimony. In
every other state in this country cases on appeal are
tried in that way. They are tried that way in the federal
courts. What wrong can there be to the litigant in
trying them that way in Ohio, in these proposed appellate
courts?

Now, there is another matter in connection with this
that should not be lost sight of. The great majority of
cases that go to the circuit court are jury cases. At
least that has been my observation and experience.

Mr. PETTIT: What jury cases can be appealed from
the common pleas to the circuit court?

Mr. JONES: They would come up on appeal, where
now they come up on error proceedings, which simply
brings up for review the whole evidence in the case and
the questions of law made in the lower court upon the
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introduction of evidence and otherwise, and the ques-
tion is whether the judgment below is fairly sustained
by the evidence in the case.

The great majority of cases you have in the circuit
court are jury cases, and the rights of parties are de-
termined upon the record from the court below. They
are often the largest and most important cases that go
up. What reason can there be for having two trials on
oral testimony of an equity case and only one trial of
a jury case, when the rights of the parties may be just
as great in the one and the interest involved just as
important as in the other?

Mr. BROWN, of Highland: The gentleman from
Fayette seems to deal with this question as if the amend-
ment made it mandatory on the appellate court to try a
case de novo. If the member from Fayette [ Mr. JoNEs]
will endeavor to ascertain, he can easily see that the
amendment I propose only gives the court that right. It
is not a mandatory provision, but it gives the court the
right and under that it is in the court’s discretion,

Mr. JONES: That may be, but under one of the
proposed amendments the question arises whether it does
not make it mandatory on the court to hear the evidence
on appeal. But if the rights of parties can be subserved
and justice can be properly administered in law cases by
taking them on error proceedings to the reviewing court,
why cannot the rights of the parties be equally subserved
in an equity case in the same manner? The best an-
swer to be made to this is that the experience of the
whole country and of the English speaking world has
demonstrated that it can be done.

Mr. HOSKINS: I want to speak just a moment on
this proposition and I want to say this: I am more
vitally interested in this thing than in any of the rest
of the provisions. I want reform, but I do not want
it at the expense of the average litigant. You are simply
seeking by the Peck proposal to take away from the
average litigant certain rights that we have enjoyed for
the last sixty years.

Now, as to the matter of time, you do not save any.
Judge King has told you so. You don’t save any time
and you don’t save any money. The member from Lrie
[Mr. KinGg] has had years of experience on the bench.
He tells you that you can hear the witnesses quicker,
with less expense and with a great deal more satisfac-
tion, in the circuit court, or the court of appeals, or what-
ever it is called, than you can read the transcript.

Mr. JONES: May I ask the gentleman a question?

Mr. HOSKINS: No, don’t bother me; I do not yield.
I want to call attention to the fact that if you are com-
pelled to try the case before the lower court you are going
to put every scrap of evidence in because the upper court
will hold you to the evidence in the lower court. That
common pleas judge will be slow to shut out any evidence.
You will not be controlled by the strict rule of the evi-
dence as in jury cases. He will be slow to shut out any-
thing, unless it is clearly incompetent. Consequently you
will spread your transcript over about five times as much
as you should.

Now, some circuit courts have adopted an arbitrary
rule, which they had no right to do. I don’t care what
they do down in Cincinnati or in Cleveland; I want to
practice law in my own county, and I want my people’s
rights preserved. If the circuit court of any other place

have taken away the people’s rights, it is a matter that
concerns those people and not the remainder of the
state. 1 know our circuit court has not taken these
rights away. My information is that the states of New
York and Indiana, and possibly other states, have this
intermediate court, and that in it you may introduce
evidence. You have started to rip things up. Now,
we people who represent circuits that have not been en-
forcing an arbitrary rule ask to be let alone. We don’t
want to change our customs and adopt the customs of
Cincinnati. We don’t want the arbitrary rules of any
Cincinnati court written into the constitution of Ohio,
and I protest against it. I have great respect for the
gray hairs of the gentleman from Cincinnati [Mr. PEcK]
He has practiced in Cincinnati, but if he had practiced
in Northwestern Ohio he would not take this position.
We ask the Convention to allow the appellate courts, or
the circuit courts, to remain as they are now and not to
inaugurate a revolutionary proceeding on the idea of
saving time and expediting litigation, when we are told
by those in position to know that it does not do either.
There may be some other features of the Peck proposal
that will expedite and facilitate, but certainly this is not
one of them. I was glad to see the gentleman from
Mahoning [Mr. ANDERSON] so fair as to agree that this
should be written into the Peck proposal, which he
helped to draft.

Mr. STILWELL: Is it not a fact that the only
place where this custom at the present time prevails is in
the three circuit courts of this state and that it does not
prevail anywhere else?

Mr, HOSKINS: T don’t know.

Mr. STILWELL: Is it not a fact that you are at-
tempting to force the rules of those three circuit courts
upon all the other parts of the state?

Mr. HOSKINS: What right have you to attempt to
force your rules and your customs on us?

Mr. STILWELL: You are making objection to a
course and you cannot show an instance where any hard-
ship has resuited from it.

Mr, HOSKINS: I don’t know anything about that.

Mr. JONES: If your statement is true that these
cases can be heard on appeal with the witnesses before
the court more expeditiously than they can be on trans-
cript, how do you explain the fact that in five of the
circuits of the state they all come up on transcript and
that in the other three circuits nineteen out of twenty
cases come up on transcript?

Mr. HOSKINS: T don’t know anything about that.
It is an arbitrary rule and in that rule they are violating
the statute. :

Mr, STILWELL: But they don’t object.

Mr. HOSKINS: I would if I were there.

Mr. LAMPSON: Is not the essence of the contro-
versy that it is one between the cities and the country
counties?

Mr. PECK: No.

Mr. HOSKINS: That may be true, but I think there
are people over the state who are fair enough not to at-
tempt to urge a rule on us.

Mr. LAMPSON: Don’t you think that the country
representatives ought to understand what the issue is?

Mr. HOSKINS: Most assuredly, and I think the
country representatives ought to protest against writing
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the rule of the Cincinnati circuit court into the constitu-
tion of Ohio.

Mr. SHAFFER: As a matter of fact, the only point
that you make in this argument of yours is to give the
court of appeals the right to consider additional testi-
mony in cases that come before. it.

Mr. HOSKINS: Not necessarily.

Mr. SHAFFER: Is not that the whole of your con-
troversy?

Mr. HOSKINS: .

Mr. SHAFFER: What else is there?

Mr. HOSKINS: You have all the evidence that has
been given in the trial below. Now I don’t care to have
my time taken up by an argument. The proposition has
been made half a dozen times that in an equity case the
judgment is by one man. He may be a good judge, but
he may be a two-by-four, and I want to say that all the
poor judges are not on the supreme bench. Some of
them are on the common pleas bench, and you have to go
before judges of that class and have one man instead of
twelve pass on your rights. It has also been argued here
that the upper courts are loath to disturb a finding of a
lower court upon a cold transcript, where you cannot get
all the facts before them in the manner in which the
witnesses themselves could present the facts.

Mr. BEATTY, of Wood: Couldn’t the judge be
sworn off the bench if there is any just ground for it?

Mr. HOSKINS: We have not a statutory right now
to do that, and if the senator could recognize what a deli-
cate thing that is to do he would know that would not be
an adequate remedy. Next week you would have to
meet that same judge in some other matter, and if you
have sworn him off the bench you are not in very good
standing with him,

I hope this Convention will realize that there are some
arbitrary, narrow-minded judges on the common pleas
bench and that you cannot get a proposition properly
before the appellate court without a right of retrial.

Mr. FACKLER: Several quéstions have been raised
regarding this amendment,

There has been an attempt to inject sectional differ-
ences here, leaving the impression that the cities are
asking for the Peck proposal while the country dis-
tricts are opposed to it. All of the circuits of the state
except two or three have adopted as a rule of court
what the Peck proposal provides, and this rule is in
effect in the district embracing Ashtabula county, from
which the gentleman comes who asks the question.

Does the gentleman think that Geauga county is one
of the city counties? Is Columbiana county? Is Har-
rison county? Is Noble or Monroe? Take your map
of the districts of the state and you will find your answer
and the answer will be diametrically opposed to the state-
ment of the gentleman from Auglaize [Mr. Hoskins].

Mr. LAMPSON: There has been considerable com-
plaint in those counties along that line.

Mr. FACKLER: The object of the Peck proposal
is simply this, and it is an object that has been ad-
vocated by every progressive lawyer and thinker on the
subject of judicial reform in the country: “One trial
and one review.” What is sought here? Here is an
effort on the part of some men to cut out that prin-
ciple as applied to equity trials. They say you would
not save any money. You can try cases in an appellate

No

court in a few hours and if you attempt to bring all the
witnesses before the court on appeal, in a case involv-
ing considerable testimony, you will have lawyers’ fees
and witnesses’ fees piled upon the litigant. No, sir;
this is a help to the poor people. The proposal here
offered is cheaper. Very much so in the long run.

Mr. CROSSER: Have you tried any cases in the
circuit court?

Mr. FACKLER: Yes.

Mr. CROSSER: Didn’t you find that you could try
them as rapidly and more so by the introduction of the
witnesses?

Mr. FACKLER: Not nearly so.

Mr. BROWN, of Highland: Don’t you regard a re-
view de novo as more valuable for your case than an
appeal on the record?

Mr, FACKLER: That depends entirely on which
side of the case you are on. Taking it as an abstract
proposition, stripped of interest in the matter, you will
get just as near justice by trying the case rightly in the
lower court and then taking the record up to the higher
court. The result of what we have now is really slip-
shod trials in the lower court, because the lawyers feel
they can go to the higher courts and try it over again.
That means expense and extended litigation.

Mr. BROWN, of Highland: Tt seems to me that you
are not trying to reach justice.

Mr. FACKLER: We are trying to reach justice, and
we believe it is best to reach justice with one trial and
one review.

Mr. WINN: Suppose you were trying an equity case
in a certain city of the state where most of the judges
are boss-made, and on one side of the case was a litigant
of the same persuasion as the boss and on the other
side was a man fighting the boss, what chance do you
think the man against the boss would have before the
boss-made judge?

Mr. FAGKLER: That is an argument that goes not
to the system of jurisprudence, but to the manner in
which you carry out your system of jurisprudence, and
I submit you will have just as much chance if you
take that case upon a transcript of testimony to the
higher court as if the lawyers had the right to bring in
all the witnesses and spend all the time trying the case
over again in the second court. It does not take away
the right to an appeal; it simply says on what facts
you try the appeal; that it is on the testimony below.
I believe if this amendment is adopted it will strike out
of the Peck proposal very much of its merit,

Mr. PETTIT: What right have you to impugn the
motives of any lawyer?

Mr. FACKLER: What did I say?

Mr. PETTIT: You said substantially that lawyers
are taking cases to higher courts to make more money
out of them.

Mr., FACKLER: That is the effect of it. Now let
us vote upon this proposition. This is the last stand to
try to save an equity case from ‘“one trial and one re-
view,” which has been established as a sound and pro-
gressive doctrine in judicial procedure.

Mr. ROEHM: When this amendment is voted on
won’t the next move be to provide a method for going
to the supreme court?
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Mr, FACKLER: 1 don’t know. Some people are
never satisfied with an end to litigation. Litigation must
end somewhere, and usually it is to the advantage of
the poor litigant to have the end quickly.

Mr. HOSKINS: Will the gentleman yield for a
question?

Mr. FACKLER: No; I will not.

Mr. TALLMAN: 1 want to start with the idea that
if we have our equity case in the court above we have
one trial and one review. 1 presume the gentleman
used the word “review” in the sense of reviewing the
law in the case, which is the only sense in which it can
be used unless there is testimony and the case is heard
on testimony above. In jury trials they have a judge
and a jury and the case is again heard by a judge on the
facts on the motion for a new trial. It is heard upon
the facts below by thirteen men. It goes on error, and
the questions of law are reviewed. When an equity case
goes up on appeal it is heard upon the facts and the law
by the judges who pass upon that case, and it is reviewed
as to the facts and there is a review as to the law. If
the facts are reviewed it is a better review than a review
of the law alone. The idea of having only one trial and
one review, is theoretical ; I do not care what you call it.
I want to ask this question: Doesn’t the judge who tries
the case below decide upon what is competent and what
is incompetent testimony? Let us have your boss-made
judge upon the bench, let us have your boss-counsel try-
ing his side, and let us have a man opposed to the boss-
made judge as one of the parties to the case. How about
your review if you want to have it as does Judge Peck,
the Martin Luther of this century? The judge below
determines the law and what is competent testimony and
he determines what is to go into that record of the case
and what doesn’t go into the record of that case. The
court of appeals can’t read or review evidence that is
excluded, and you can always beat a case on review be-
fore the court of appeals if you keep out all of the proper
testimony, or a good portion of it, that ought to have
been admitted below. I want to ask some of you, how
are you going to get that testimony before the court of
appeals if it is not in the transcript and the court below
has erred—this boss-made judge, this narrow-minded
judge, this judge who has made up his mind before he
took his seat upon the bench?

[How are you going to get the whole testimony hefore
the court above if the judge chooses to rule it out?
There is only one way on earth that you can do it. You
would have to go up by a petiticn in error and you would
also have to go up by appeal. Now if you cannot get
your testimony in the transcript which has been wrong-
fully excluded by the court below by this hoss-made
judge how are you going to get it there if you are not
allowed to bring the original witnesses before the court?
That is what T would like to know. Here we are called
stupid conservatives. 1 admit, if this is stupid conserva-
tism, T am a stupid conservative, and T would rather be
a stupid conservative than that kind of a progressive, a
progressive that goes backward—a crawfish. That is an-
other name for it, and it is just as apropos as the one
applied to us.

Mr. JONES: Your inquiry was, how the evidence
rejected by the boss-made judge is gotten into the record.
How would it get into the record in a law case?

Mr. TALLMAN: By exception,

Mr. JONES: Could it not be gotten into the equity
case just as in the law case?

Mr. TALLMAN: When you except to the testimony,
how are you going to get it there on petition in error?

Mr. JONES: Could you not get it in the equity case
the same as you get it in the law case?

Mr. TALLMAN: The court rules it out and the
transcript only embodies what the court permits.

Mr. JONES: But wouldn’t you get the evidence in
the equity case just the same as you would in a law case?

Mr, TALLMAN: The court above would say in the
common law case that the court below erred in ruling it
out.

Mr. JONES: But if he ruled it out erroneously in
the one case would it not be just as erroneous as in the
other?

Mr. TALLMAN: Would you send it back to another
jury?

Mr. JONES: It certainly would be sent back if there
were wrongful exclusion of evidence.

Mr. TALLMAN: We don’t want a crawfish—we
don’t want to go back.

Mr. JONES: Well, why go back in the one case and
not in the other?

Mr. TALLMAN: Simply because the other doesn't
go up and you can’t hear it on testimony. We have a
class of cases where the facts have been heard and have
been passed on by the jury, but you cannot get them up
to the other court.

Mr. DWYER: If the court refuses to give you a
proper transcript can you not compel him by mandamus?

Mr. TALILMAN: There is no trouble in getting the
transcript. The trouble is in regard to what the transcript
contains, when you take it to the appellate court.

Mr. REDINGTON : T acknowledge that I am ofttimes
influenced by experience. and T find that some of the
delegates here are also influenced by experience. De-
fore I state the reason for my opinion upon this proposi-
tion, I want to give you one illustration only. I could
give others in my practice, but one will suffice. About
twenty-two years ago a father and son got into a con-
troversy over a farm. The son obtained possession,
claiming he obtained possession under a gift from his
father and that he had made valuable improvements
thereon, and he claimed the title. The father denied
having given the son the farm as a gift, the farm still be-
ing in the father’s name. I happened to represent the
son.  We brought our evidence to the common pleas
court as a trial court, and after the evidence was in I
received a lecture from that court. The court took the
position that he would always believe a father as against
a son in propeity transactions of that kind, that the
father knew what the son should have and the father
could be trusted to do what was right by the son. The
court absolutely ignored the testimony. I appealed the
case to the circuit court. That was twenty odd years
ago, when the circuit court heard their witnesses. They
heard the case upon the same evidence and they gave the
farm to the son. Now, how can you get justice between
two parties in a case like that under this proceeding?
While we are making these courts, why not make them
right? I don’t care what the circuit court has done. I
don’t care anything about courts de novo or courts of
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appeals, but as long as we pay the court and there are
only a few equity cases that go to the court while they
have ample time and the difference between hearing a
case on record and with the witnesses is a mere bagatelle,
1 believe that the equity case, as a matter of justice be-
tween the parties, ought to be heard de novo in the
circuit court. Six months may have intervened between
the two hearings, and you may have found some new
witness or some document that will add to your side.
\\ hiy can’t the parties, as between man and man, receive
full and complete justice and introduce the record helow
plus the new testimony discovered? As long as the court
is here, why not allow it to hear the new evidence if the
parties demand it? No harm is done.

Again, as has been well said, the trial judges do not
always allow you to introduce such testimony as you
think ought to be introduced, and how are you going to
introduce that record into the trial above when 1t hasn’t
that evidence in it? You can do it in an error case by
going to the stenographer and have him put in the record
what you expect to prove. But on the hearing of an
equity case, as long as that evidence doesn’t get to the
ears of the court he does not weigh it, and you have no
advantage of it in the appealed case, for it is not in the
record, but you have in an error case. It makes no dif-
ference what you call the court. The mass of the people
want to know when they go into a court that all of their
evidence will be heard, and it seems to me it is a play
upon words to say that one man can get justice in a re-
view as well by reading a cold record. Idere is a
man whose appearance would convince anybody that he
is telling the truth and yet a scalawag can go upon the
stand and contradict him. The testimony of the scala-
wag will look as well as the testimony of the credible
man. How can the judge above decide between those
two parties?

Now, I didn’t expect to say anything, but the remarks
have gotten on my nerves. I have had some experience
and 1 don’t believe it is just between the parties to
shut off this trial by hearing witnesses in the circuit
court in an equity case where there may be a settlement
of an estate, a construction of a will, a receivership, an
injunction or a great many cases of that character. [
am not satisfied every time with the judgment of the trial
court in those cases. [ know oftentimes, where certain
corporations are interested, they expect certain things
from the court. I feel the judgment in advance, and
I believe we have a right when we go to the second court
to let that second court hear all of the testimony, hear
the witnesses, hear the evidence and dispose of the case
in such a way that justice may be done between the
litigants. That is what the people want. They don't
care what you call the courts. You are making the
court and you are giving it certain powers. [ don’t
care what the supreme court has done, I don't care what
rules of common.law the courts in England follow; you
are arranging for the courts in Ohio, and T think you
should arrange things having in view somewhat the prac-
tice that we have had here in such cases.

Mr. FESS: As a layman, you may regard it as pre-
sumptuous for me to speak upon this proposition, but as
a practitioner of law with ten years of experience and
as a teacher of legal procedure in a college for five vears,
I am partially conversant with the method of legal pro-

Change in Judicial System,

cedure as practiced in the courts today. I came to this
Convention with no pledge written upon paper on any
proposition, but I came here with a pledge to myself that
if there were any possibility of reforming the methods
employed now by the judiciary so as to prevent delays
and make it possible for litigants to reach the end of a
lawsuit without unnecessary loss of time and expenditure
of money, I would do it, and I am going to speak to you
now in favor of that idea.

Mr. HOSKINS: Will you tell the Convention how
vou are going to make litigation any shorter by the

'adoption of this original proposition?

Mr. FESS: If you have a trial in the lower court
and insist upon having the case retried in the upper
court on the evidence introduced orally you have multi-
plied the possibility for delay and expense. You insist
upon having a retrial of the case de novo in the upper
court,

Mr. HOSKINS: Is not the review upon the evidence
the same thing in point of expense as the hearing of
the witnesses?

Mr. FESS: No, sir; the review on the evidence will
not bring in testimony de novo.

Mr. HALFHILL: Do you not know that the prep-
aration of the stenographer’s transcript and the fees
charged for it are vastly in excess of the expense of
litigant’s taking the testimony into the circuit court for
another trial?

Mr. FESS: 1 do not know that is true. I would
think that would depend entirely on the character of
the case. :

Mr. HALFHILLL: That would be true in any case.
The testimony of ten witnesses, covering a day in the
common pleas court, will make a transcript that will cost
$75 to $roo. So, on that statement, would it not be
much cheaper for the litigant to take his witnesses at
$1 per day and mileage into the circuit court?

Mr. FESS: Don'’t pick out a single instance and use
it to apply under all circumstances. You may find a
case where the transcript will be more expensive than the
retrial, but the principle is the thing we are going upon.
We do not see any necessity for the lawyers’ contention
that when a trial has been heard in a court there must
be another retrial of it. That is the thing we want to
avoid. T insist that we must reach some form of reform
that will cheapen and make possible for us to reach an
end of a trial without doing injustice to any one.

If you carry this amendment I am ready to vote against
the whole proposition, for we might as well give it up so
far as reform is concerned. T insist that we come to
some conclusion here, and therefore I move that we table
this amendment and thus bring it to a test one way or the
other.

The yeas and nays were regularly demanded, taken,
and resulted—yeas 58, nays 51, as follows:

Those who voted in the affirmative are:

Baum, Doty, Harbarger,

Beatty, Wood, Dunlap, Harter, Huron,
Beyer, Dwyer, Harter, Stark,
Bowdle, TFackler, Henderson,
Colton, Farnsworth, Hoffman,

Cordes, Farrell, Hursh,

Crites, Fess, Johnson, Williams,
Davio, FitzSimons, Jones,

DeFrees, Hahn, Kehoe,

Donahey, Halenkamp, Knight,
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Kunkel, Read, Tetlow,
Lambert, Roehm, Thomas,
Leete, Rorick, Ulmer,

Leslie, Shaffer, Wagner,
Longstreth, Smith, Geauga, Watson,
Malin, Smith, Hamilton, Wise,

Mauck, Stamm, Woods,
McClelland, Stevens, Mr. President.
Moore, Stewart, b po
Peck, Stilwell, lal i

Those who voted in the negative are:

i

Anderson, Fox, Norris,
Antrim, Halfhill, Nye,
Beatty, Morrow, Harris, Hamilton, ©Okey,
Brattain, Holtz, Partington,
Brown, Highland, Hoskins, Peters,
Brown, Pike, Johnson, Madison, Pettit,
Campbell, Keller, Pierce,
Cassidy, Kerr, Redington,
Cody, Kilpatrick, Rockel,
Collett, King, Shaw,
Crosser, Kramer, Stalter,
Cunningham, Lampson, Stokes,
Dunn, Marshall, Taggart,
Farnhart, Matthews, Tallman,
Elson, Miller, Crawford, Tannehill,
Evans, Miller, Fairfield, Walker,
Fluke, Miller, Ottawa, Winn.

The roll call was verified.

So the amendment was tabled.

Mr. KNIGHT: I offer an amendment,
The amendment was read as follows:

In line 8 strike out the first comma and all fol-
lowing in that line.

In line 9 strike out the first four words and in-
sert the following: “consist of a chief justice and
six judges.”

In line 20 after the period insert the words “The
chief justice and”.

In line 20 change the capital “T” in the word
“The” to a small letter.

Mr. KNIGHT: T shall take only three or four min-
utes to show why I offer this amendment. I want for
the first time to bring a direct vote on the question of
the constitution of the supreme court. The purpose is to
avoid the question of a divided court upon important mat-
ters that may come before the supreme court. If an
equally divided court affirms the judgment of a lower
court, that is of interest to all the people. Further than
that, we have provided distinctly in this provision that
the judgments of the court of appeals are final, that no
ordinary case can be taken from the court of appeals to
the court of last resort until or unless there be a di-
versity of judgment in two different circuit courts or
courts of appeals. Often in one circuit a question has
Leen decided one way and in another circuit it has been
decided just the other way. Under this provision that
would be certified to the supreme court and the supreme
court being divided affirms the judgment of the lower
court. So if two of those cases should go up at the
same time, decided in an exactly opposite way in the
lower courts and the supreme court divided equally, each
of those cases would be affirmed when the decisions were
diametrically opposed to each other.

During the noon recess I had an opportunity to speak
to a number of attorneys, and one of them called my
attention to a matter that arose in his own practice in

Missouri, where, within the last year, he himself has
happened to be engaged as an attorney. There they have
two appellate courts and they have a rule like this:
Where there is a diversity of decision by the two courts
of appeals upon a question, it then goes to the supreme
court. In Missouri with only those two courts—where
we are going to have eight—contrary decisions do arise;
my informant says that in his practice they have arisen
in those two courts and that they had to be sent to the
supreme court to reconcile the decisions of those two
courts of appeals. Now, if we have eight we multiply
by at least four—and I think if we apply the proper rule
of arithmetic it would be many times four—the number
of conflicting decisions they would have in a state where
there were only two courts of appeals. Therefore, I
do not think it is a good idea to have a case affirmed by
an equally divided court. The court should be consti-
tuted of an uneven number of judges in order that there
cannot be a divided court even in the few instances where
the supreme court may have to pass upon conflicting
decisions from two different courts of appeals. If there
were an absent member, leaving an equal number on
the supreme court bench, the supreme court would prob-
ably decline to hear the case until the absent member
returned.

Now, the reason I increase the court to seven rather
than reduce it to five is that to reduce it to five would
legislate out of office a present member of the supreme
court bench, whereas to increase it to seven would simply
necessitate the election of a chief justice.

A DELEGATE: There are only five now.

Mr. KNIGHT: There will be six on the bench be-
fore you get this passed.

Now, whether the supreme court business is decreased
or increased by this proposal makes no difference; the
thing we want above all other things is certainty as to
decisions. In the second place we want expedition, and
in the third place we want a court that will have weight,
and on account of the very size of the court the de-
cisions of that court will have weight not only in this
state but in others, and it will make it impossible ever
hereafter to have thrown at us what was published
widely a short time ago when the president of the
American bar association said publicly that if any one
would give him any price at all for his Ohio State Re-
ports he would be glad to get the money out of them,
because they were valueless in his practice. [ think we
want to make a supreme court that shall command re-
spect at home and abroad. I think increasing the num-
ber of judges by one and putting the chief justice on