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Psychotherapists — Malpractice — Negligence — Outpatient kills his parents —
Relationship between psychotherapist and patient in an outpatient setting
constitutes a special relation justifying the imposition of a duty upon the
psychotherapist to protect against and/or control the patient’s violent
propensities.

1. Generally, a defendant has no duty to control the violent conduct of a third
person as to prevent that person from causing physical harm to another
unless a “special relation” exists between the defendant and the third person
or between the defendant and the other. In order for a special relation to
exist between the defendant and the third person, the defendant must have
the ability to control the third person’s conduct.

2. R.C. 5122.34 does not preclude the finding that a special relation exists
between the psychotherapist and the outpatient which imposes a common-
law duty on the therapist to take affirmative steps to control the patient’s
violent conduct.

3. The relationship between the psychotherapist and the patient in the outpatient
setting constitutes a special relation justifying the imposition of a duty upon
the psychotherapist to protect against and/or control the patient’s violent
propensities.

4. When a psychotherapist knows or should know that his or her outpatient

represents a substantial risk of harm to others, the therapist is under a duty



to exercise his or her best professional judgment to prevent such harm from

occurring.

(No. 95-131 — Submitted April 17, 1996 at the New Philadelphia Session —
Decided January 22, 1997.)

APPEALS from the Court of Appeals for Fairfield County, No. 94CA11.

On the evening of July 25, 1991, Matt Morgan was playing cards with his
parents, Jerry and Marlene Morgan, and sister, Marla Morgan. Matt excused
himself from the table, went upstairs, and obtained a gun. He came back
downstairs and shot and killed his parents and seriously injured his sister. During
the previous year, Matt had been examined by or received counseling from various
mental health professionals who were either employed by or served as consultants
to appellee, the Fairfield Family Counseling Center (“FFCC”). This case involves
the liability of those mental health professionals and FFCC for the injuries and
deaths resulting from the tragic events of July 25, 1991.

During his senior year of high school, Matt began to have difficulties at
school, work, and home. His grades and attendance at school had fallen, and he
was required to attend summer school. He had problems keeping jobs, and
became disrespectful and verbally abusive toward his parents, to the point where
his parents had grown afraid of him. These problems continued after high school
until January 1990, when Matt was removed from his parents’ home in Lancaster,
Ohio, by police after wanting to fight his father.

Matt then drifted, homeless, until he presented himself at the Emergency
Room at Thomas Jefferson University Hospital in Philadelphia, Pennsylvania, on
March 26, 1990. There, he was diagnosed as suffering from schizophreniform
disorder and transported to C.A.T.C.H. Emergency Evaluation Center (“EEC”), a

mental health facility. Matt was further evaluated at C.A.T.C.H. EEC between



March 26, 1990 and March 29, 1990. It was noted that Matt had “recent drifting,
travel and homelessness,” and “[n]eeded to be put out of [his] parents’ home by
police.” Various symptoms were noted suggestive of either schizophreniform
disorder or schizophrenia, including Matt’s belief that the government was
affecting his body and the air waves, such that he was unable to watch television
or listen to tapes or the radio, delusions of persecution and ideas of reference and
thought broadcasting.  Matt was prescribed Navane, an antipsychotic or
neuroleptic drug, and on March 29, 1990, was admitted to the C.A.T.C.H. Respite.

At the C.AT.C.H. Respite, Matt came under the care of Miles C.
Ladenheim, M.D., who, at that time, was in his third year of psychiatric residency.
Dr. Ladenheim first saw Matt on April 2, 1990, at which time he rendered a
primary diagnosis of “schizophreniform disorder, rule out schizophrenia, chronic
paranoid type.” The essential features of schizophreniform disorder are identical
to those of schizophrenia, with the exception that the duration is less than six
months. Once the signs and symptoms persist for a continuous period of six
months, the diagnosis becomes schizophrenia. Schizophrenia is an inability to
recognize reality in some way, marked by delusions and perceptual distortions.
There is no cure for schizophrenia, but the symptoms can be controlled by
medication such as Navane. It was Dr. Ladenheim’s opinion that “it was only
going to be a matter of time before the six-month period elapsed, and he [Matt]
would likely then have schizophrenia.”

Dr. Ladenheim determined that Matt had developed a fixed paranoid
delusional system involving his family, the government, unspecified industry and
others, including the delusion that he had a “big lawsuit case in both Ohio and
Florida, suing his family, aunts, uncles, and some other people,” and somatic

delusions regarding his legs. Dr. Ladenheim also noted that Matt had an unformed



paranoid ideation, ideas of reference from the television and feelings of thought
control by others. He noted that Matt also “had feelings of thought manipulation,
meaning his thoughts were being manipulated by outside forces or people, and
thought withdrawal, meaning that people were able to take thoughts out of his
head, and thought reading, meaning that people were able to read his thoughts.”
Dr. Ladenheim also made a note on April 30, 1990, that prior to leaving Ohio,
Matt was becoming increasingly agitated at home and was put out of his parents’
home after threatening them.

Matt’s art therapist at the Respite noted that Matt had an increased feeling
of stress when feelings of anger were discussed. After referring to a particular
example of anger in a drawing of a gun made by Matt on or about April 20, 1990,
she stated that “[t]his, coupled with aggressive line quality, indicates possible
anger toward self and others.”

During his twelve-week admission at the Respite, Matt was treated with
intensive therapy, Navane, and other medications to aid in sleeping and to offset
the potential side effects of the Navane. Eventually, Matt’s paranoia regarding his
family decreased and he developed improved insight into his mental illness. Dr.
Ladenheim explained that Matt’s illness could be controlled by medication, and
Matt agreed that the medication was helping him and that his symptoms of mental
iliness may have contributed to his conflicts, especially with his father. Matt
began to make contacts with his family and they expressed a willingness to help
him. It was Dr. Ladenheim’s opinion that Matt should return to his parents’ home,
but that the treatments and medication must continue in order for Matt to safely
return to Ohio. Accordingly, the staff at the Respite contacted defendant-appellee

FFCC, and Matt was picked up by his parents on June 22, 1990.



Matt initially presented himself to FFCC on July 16, 1990. After an intake
evaluation was conducted by defendant-appellee, Ronald Gussett, Ph.D., Matt was
referred for consultation with defendant-appellant, Harold T. Brown, M.D., a
consultant contract psychiatrist to FFCC. Dr. Brown first saw Matt at FFCC on
July 19, 1990. From his thirty-minute evaluation of Matt, Dr. Brown noted that
Matt was “recently discharged from a mental health unit of some sort in
Philadelphia, Pennsylvania, on Elavil and Navane. He is out of medication. He
comes to the mental health clinic for his medication, continued care and help in
completing a Social Security Disability form.” Dr. Brown also noted that “[h]is
[Matt’s] experience in Philadelphia sounds like some sort of acute atypical
psychosis. He does not present indicators of thought disorder or schizophrenia at
this point.”

Dr. Brown did not make any final determination as to Matt’s condition at
that time, but did make a notation to “rule out malingering” because of a
discrepancy between Matt’s complaint that his legs are of different lengths and Dr.
Brown’s observation that Matt’s gait and movements were normal, “and that there
was a disability form in the works somewhere.” Dr. Brown testified that he sees
“a lot of people that show up with SSI in mind with a history very similar to Mr.
Morgan’s. And I think to give it to someone who doesn’t qualify for it is a real
disservice to them.” However, Dr. Brown thought it wise to defer his diagnosis,
continue the medication, obtain Matt’s records from Philadelphia, and schedule
another appointment for a month later.

On August 16, 1990, Matt kept his scheduled appointment with Dr. Brown.
Dr. Brown was now in possession of the C.A.T.C.H. records, but it is clear from
his testimony that he never read them and never attempted to contact Dr.

Ladenheim. Instead, during this fifteen-minute session, Dr. Brown began to focus



more on there being “a strong factor of malingering here or at least overstating
symptoms to gain the SSI,” and reduced Matt’s Navane medication by half.

The next and last time Dr. Brown saw Matt was for fifteen minutes on
October 11, 1990. Dr. Brown noted as follows:

“We discussed his migration from Ohio to Florida to Philadelphia and back
to Lancaster. He now chooses to view it as his extended vacation. No further
Insight as to just what happened to get him into the mental hospital in Philadelphia
or why they may have prescribed neuroleptic [medication] for him.

“We discussed a plan to further taper the Navane. He is now taking only
one 10 milligram capsule a day for the last five to six weeks. When this present
supply is gone, he is to take a 5 milligram capsule once a day for a month and then
discontinue. He will continue with Dr. Gussett in psychotherapy as Dr. Gussett
and he both deem it useful.

“He is referred to job counselor, Nancy Lambert, for what help this may be
in finding employment.

“Diagnosis for the record will be that of atypical psychosis, not further
specified, in remission.”

Dr. Brown testified that “[t]he diagnosis of atypical psychosis is kind of a
waste basket diagnosis when you think there’s been a psychotic episode, but the
information is not sufficient to make a clear specific diagnosis. And | didn’t feel
the information that | had or my observations of Matt were sufficient to make a
specific diagnosis at that time.”

According to Dr. Brown, he had no “line of authority or control” at FFCC.
The “style of practice” there did not allow him to “do the supportive cycle therapy,
the verbal communication treatment modalities.” He felt, therefore, that the

responsibility of monitoring Matt’s condition after October 11, 1990, fell on



FFCC. He assumed that if “the counselor notices something going bad, they’ll
refer [the patient] back to me, something that they think medication will help
with.” Otherwise, Dr. Brown would not follow up on a patient’s progress, even
though he had terminated the patient’s medication.

Between October 1990 and January 1991, Matt continued psychotherapy
and vocational counseling at FFCC. He received psychotherapy from Dr. Gussett
and vocational counseling from defendant-appellee Nancy J. Lambert, LPC.
During this time, however, Matt’s medication ran out and his mother informed
Lambert that Matt’s condition was beginning to deteriorate. Mrs. Morgan
reported that Matt was pacing, that he was quiet, withdrawn and moody, that his
eating habits had changed, that he was becoming sick like he was before being
hospitalized, and that he was regressing and needed to go back on medication.
Mrs. Morgan also reported that Matt had made a deposit on the purchase of a gun.

Lambert, however, “thought that she [Marlene] was somewhat of an

overprotective and controlling mother,” “that she was worrisome, * * * seemed to
be overly involved and overly concerned with Matt * * * and also * * * | had some
question as to whether maybe she exaggerated.” When Matt failed to appear for
an appointment scheduled with Dr. Gussett in January 1991, Dr. Gussett and
Lambert decided that Matt would continue to see only Lambert.

After January, Lambert continued as Matt’s vocational counselor, and
Matt’s condition deteriorated further. He again became verbally abusive toward
his parents, called them names, insulted them, and wanted to fight his father. On
one occasion, Matt was getting ready to punch his father in the back of the head,
but his father turned around in time to avoid it. Matt would throw food away after

indicating he was hungry, saying it wasn’t fit to eat, complained of his legs hurting

when nothing was wrong with them, talked to himself, and was observed telling



someone to be quiet when no one was in the room with him. On one occasion he
began striking a telephone pole repeatedly with a baseball bat. His parents were
again becoming afraid of him. He began to lose a lot of weight, complained of an
aerial attack on his head, and exhibited signs of paranoia. His parents felt
threatened by him.

Mrs. Morgan contacted Lambert several times during May 1991 to report
these symptoms. Lambert scheduled Matt for an appointment with Dr. Brown, but
Matt, by now apparently resistant to taking medication and therapy, failed to keep
the appointment. Also, in a phone conversation on May 29, Matt’s employer
reported to Lambert that Matt was too weak to push a lawnmower, was on the
verge of passing out, and did not seem to be totally in touch with reality.

On May 30, 1991, Lambert conducted an emergency assessment, and
apparently concluded that Matt was not a candidate for involuntary
hospitalization. This assessment and the decision were made entirely by Lambert
without the assistance of a psychiatrist.

On June 14, Mrs. Morgan sent a letter to FFCC seeking further help
regarding her son’s deteriorating condition. She specifically stated that she was
concerned that Matt may become violent. Matt was again evaluated for
involuntary hospitalization on July 3 and again it was determined that he did not
satisfy the requirements for hospitalization. This time the assessment was
conducted by Lambert and defendant-appellee William C. Reid, a licensed social
worker. This was the last time Matt was seen at FFCC.

At the time of this assessment and the one conducted on May 30, FFCC had
an unwritten policy that it would not initiate involuntary hospitalization
proceedings, but would become involved only after such proceedings were

Initiated by the family of the patient. However, Matt’s parents had attempted to



Initiate involuntary commitment proceedings, but the probate court informed them
that it would need Lambert’s approval.

On July 20, 1991, Mr. and Mrs. Morgan sent a letter to defendant-appellee,
L. Patrick McGovern, Ph.D., a psychologist employed by FFCC at the time, again
asking for help. Dr. McGovern reviewed Matt’s chart, spoke briefly with Lambert
and Reid, and concluded that Matt could not be hospitalized or given medication
against his will. Dr. McGovern then spoke with Matt’s parents on July 23 and
July 25 and informed them of his conclusion. The last entry in Matt’s chart at
FFCC was made by defendant-appellee, Barbara K. Sharp, a licensed social
worker employed by FFCC who, after speaking with Dr. McGovern on July 25,
noted that “it is apparent that Matt is losing weight and decompensating. FFCC is
unable to assist since he refuses medication or psychiatric care.” It was that
evening that Matt shot his parents and sister.

In June 1992, Matt Morgan was found not guilty by reason of insanity of
two counts of aggravated murder with specification, one count of felonious assault
with specification, and one count of attempted murder with specification.

On July 17, 1992, Jan E. Sholl, as executor of the Estates of Jerry and
Marlene Morgan, and Marla Morgan, plaintiffs-appellants, instituted this action
against Dr. Brown, FFCC, and its employees, alleging that their negligence in
treating Matt was the proximate cause of Jerry’s and Marlene’s death and Marla’s
injuries.!

During pretrial discovery, plaintiffs’ experts testified that Dr. Brown, FFCC,
and its employees had substantially deviated from accepted standards of medical
care in the treatment of Matt, which deviation resulted in the deaths of Jerry and
Marlene and the injuries to Marla. Dr. Donald C. Goff testified that Dr. Brown’s

treatment of Matt was negligent in that Dr. Brown failed to diagnose



schizophrenia, failed to obtain an adequate history, failed to read the C.A.T.C.H.
records and to contact Dr. Ladenheim, discontinued Matt’s medication, failed to
monitor Matt after his medication was discontinued, and improperly delegated the
duty to monitor Matt’s condition to FFCC. Dr. Goff further testified that it was
predictable, in light of the C.A.T.C.H. records, that during the year following the
tapering of Matt’s medication, “he would be at risk for conflict with the parents
and potential violence”; that Matt’s risk for violence is directly related to his level
of psychosis; that as long as he was being treated with medication, that risk was
substantially reduced; that had Matt remained on medication between October
1990 and June 1991, “he would not have pulled the trigger”; and that Dr. Brown’s
actions did contribute to the shootings of July 25, 1991.

Dr. Goff also opined that Matt was committable by June 14, 1991, and
particularly faulted FFCC in that “a vocational therapist has no business making
decisions about what is appropriate and what’s not appropriate in terms of
involuntary hospitalization.”

Dr. Emmanuel Tanay testified similarly to Dr. Goff. In particular, as to Dr.
Brown, Dr. Tanay testified that when Dr. Brown withdrew Matt’s medication in
October 1990, it was foreseeable that, without his medication, Matt posed “a
danger of violence, that there is a danger of homicide, arson, suicide. * * * |
[Tanay] couldn’t predict a specific event. And | wouldn’t do so. But | could make
a prognosis. | could say that it is an event that, if untreated, may take place with
considerable likelihood”; and that the only reason Matt killed his parents is
because he was taken off medication and didn’t receive good care.

As to FFCC, Dr. Tanay was somewhat more graphic in his criticisms:

“My opinion is that the Center as an entity was at the very most equipped to

provide counseling for people with problems in living. But it was not equipped to
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deal with psychotics. It had neither the resources, and | would even believe not
even the interest, in providing care for psychotics. It is my view, just so you know
exactly my view, that psychotics were used, exploited to get funds, but they were
provided virtually no meaningful care, they were looked after by case managers,
some of whom, according to the testimony that | have read, had as many as 105
clients.”

Dr. Tanay also testified that no one employed by FFCC, including Drs.
Gussett and McGovern, was equipped to deal with schizophrenics, either in terms
of referring Matt to Dr. Brown for medication or in rendering a decision regarding
involuntary hospitalization. In particular, Dr. Tanay testified:

“When | think of her [Lambert’s] testimony, my blood pressure raises about
30 points. * * * | think her behavior in this case was outrageous. She is a
vocational counselor. She took it upon herself to make medical decisions.

“* * * She has as much business * * * making emergency assessments of a
psychotic individual as | have to fly a jumbo jet. She has no training, no education
along this line.

“* * * These alarmed parents call her and tell her of their concerns, and she
tells them that this psychotic individual does not meet the criteria. Who is she to
make that kind of a decision that he doesn’t meet the criteria? In any institution
that | know, physicians who have one or two years of psychiatric training are often
not permitted to make such decision and a senior member of the staff has to make
[it]. And here is a person who has no training of any kind in the field of psychiatry
or medicine making medical decisions.”

Dr. Tanay expressed similar criticisms of Reid, stating that “[t]hese two

people had no business doing what they were doing.”
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In addition, Dr. Tanay opined that the “combination of a psychiatrist unable
to make a diagnosis of serious mental illness, and a facility staffed by non-medical
personnel, was a disaster waiting to happen. * * * [W]e have here a setup, an
organizational structure that cannot help but result in tragic consequences.”

The trial court entered summary judgment in favor of Dr. Brown, FFCC,
and its employees. The court of appeals reversed the trial court’s judgment as to
Dr. Brown, but affirmed it as to FFCC and its employees.

The cause is now before this court pursuant to the allowance of

discretionary appeals.
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ALICE ROBIE RESNICK, J. In Littleton v. Good Samaritan Hosp. & Health
Ctr. (1988), 39 Ohio St.3d 86, 529 N.E.2d 449, this court determined that under
certain circumstances a psychiatrist can be held liable for the violent acts of a
voluntarily hospitalized patient following the patient’s release from the hospital.

The question left open in Littleton, however, was “whether a psychiatrist’s duty to
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protect a person from the violent propensities of the psychiatrist’s patient extends
to the outpatient setting. See, generally, Tarasoff v. Regents of the University of
California (1976), 17 Cal.3d 425, 131 Cal.Rptr. 14, 551 P.2d 334.” Littleton, 39
Ohio St.3d at 92, 529 N.E.2d at 455, fn. 3. This is the issue we must decide today.
I
“SPECIAL RELATION” AND THE DUTY TO CONTROL

It is by now an axiom that duty is an essential element of a cause of action
for negligence. See Menifee v. Ohio Welding Products, Inc. (1984), 15 Ohio St.3d
75, 77, 15 OBR 179, 180, 472 N.E.2d 707, 710. See, also, Prosser & Keeton on
Torts (5 Ed.1984) 164, Section 30. In Ohio, “[t]he existence of a duty depends on
the foreseeability of the injury. * * * The test for foreseeability is whether a
reasonably prudent person would have anticipated that an injury was likely to
result from the performance or nonperformance of an act.” (Citations omitted.)
Menifee, supra, 15 Ohio St.3d at 77, 15 OBR at 180, 472 N.E.2d at 710. See, also,
Hill v. Sonitrol of Southwestern Ohio, Inc. (1988), 36 Ohio St.3d 36, 39, 521
N.E.2d 780, 783. In addition, it is generally recognized that where the defendant
“In fact has knowledge, skill, or even intelligence superior to that of the ordinary
person, the law will demand of that person conduct consistent with it.” Prosser &
Keeton on Torts, supra, at 185, Section 32.

However, foreseeability alone is not always sufficient to establish the
existence of a duty. This court has followed the common-law rule, as set forth at 2
Restatement of the Law 2d, Torts (1965) 116-130, Sections 314 to 319, that there
IS no duty to act affirmatively for another’s aid or protection absent some “special
relation” which justifies the imposition of a duty. Littleton, supra, 39 Ohio St.3d

at 92, 529 N.E.2d at 455; Hill, supra, 36 Ohio St.3d at 39, 521 N.E.2d at 784,
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Gelbman v. Second Natl. Bank of Warren (1984), 9 Ohio St.3d 77, 79, 9 OBR 280,
281-282, 458 N.E.2d 1262, 1263.

Restatement Section 314 states the general rule that there is no duty to act
affirmatively for another’s aid or protection.” Section 315 “is a special application
of the general rule stated in § 314.” 2 Restatement of Torts, supra, at 122, Section
315, Comment a. It provides that there is no duty to control the conduct of a third
person to prevent him from causing physical harm to another unless a “special
relation” exists between the defendant and the third person or between the
defendant and the other. Sections 316 to 319 set forth the relations between the
defendant and the third person which require the defendant to control the third
person’s conduct. In Littleton, supra, 39 Ohio St.3d at 92-93, 529 N.E.2d at 455,
we relied on Section 319 of the Restatement in finding that a special relation exists
between a psychiatrist and his patient in the hospital setting. Section 319 states
that:

“One who takes charge of a third person whom he knows or should know to
be likely to cause bodily harm to others if not controlled is under a duty to exercise
reasonable care to control the third person to prevent him from doing such harm.”

The issue, therefore, becomes whether the relationship between a
psychotherapist and the outpatient constitutes a “special relation” which imposes
a duty upon the psychotherapist to protect others against and/or control the
patient’s violent conduct.

In Tarasoff, supra, 17 Cal.3d 425, 131 Cal.Rptr. 14, 551 P.2d 334, the
Supreme Court of California found that the psychotherapist-outpatient relationship
constitutes such a special relation. In so finding, the court did not engage in a
traditional Restatement analysis. Under a traditional Restatement analysis,

Section 319 would take center stage. In Tarasoff, the court treated Section 315 et
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seq. as reflective of an overall principle that affirmative duties to control should be
Imposed whenever the nature of the relationship warrants social recognition as a
special relation. Id., 17 Cal.3d at 435, 131 Cal.Rptr. at 23, 551 P.2d at 343. In
this way, the court subjected Section 315 to an expansive reading. Thus, the court
noted that “courts have increased the number of instances in which affirmative
duties are imposed not by direct rejection of the common law rule [of nonliability
for nonfeasance], but by expanding the list of special relationships which will
justify departure from that rule.”® 1d. at fn. 5.

The court then engaged in a two-part analysis. First, the court drew an
analogy to cases which have imposed a duty upon physicians to diagnose and

warn about their patient’s contagious disease, and concluded that “ ‘by entering
Into a doctor-patient relationship the therapist becomes sufficiently involved to
assume some responsibility for the safety, not only of the patient himself, but also
of any third person whom the doctor knows to be threatened by the patient.” ” 1d.,
17 Cal.3d at 437, 131 Cal.Rptr. at 24, 551 P.2d at 344, quoting Fleming &
Maximov, The Patient or His Victim: The Therapist’s Dilemma (1974), 62
Cal.L.Rev. 1025, 1030.

Second, the court weighed various public policy concerns, concluding that
the public interest in safety from violent assaults outweighs the countervailing
interests of safeguarding the confidential character of psychotherapeutic
communications and the difficulty inherent in forecasting dangerousness. 1d., 17
Cal.3d at 437-443, 131 Cal.Rptr. at 24-28, 551 P.2d at 344-348.

The court held, therefore, that:

“When a therapist determines, or pursuant to the standards of his profession

should determine, that his patient presents a serious danger of violence to another,

he incurs an obligation to use reasonable care to protect the intended victim
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against such danger. The discharge of this duty may require the therapist to take
one or more of various steps, depending upon the nature of the case. Thus it may
call for him to warn the intended victim or others likely to apprise the victim of the
danger, to notify the police, or to take whatever other steps are reasonably
necessary under the circumstances.” Id., 17 Cal.3d at 431, 131 Cal.Rptr. at 20,
551 P.2d at 340.

Since Tarasoff, a majority of courts that have considered the issue have
concluded that the relationship between the psychotherapist and the outpatient
constitutes a special relation which imposes upon the psychotherapist an
affirmative duty to protect against or control the patient’s violent propensities.
Recognizing that the duty is imposed by virtue of the relationship, these courts
acknowledge that the duty can be imposed not only upon psychiatrists, but also on
psychologists, social workers, mental health clinics and other mental health
professionals who know, or should have known, of their patient’s violent
propensities. The courts do not impose any single formulation as to what steps
must be taken to alleviate the danger. Depending upon the facts and the
allegations of the case, the particular psychotherapist-defendant may or may not be
required to perform any number of acts, including prescribing medication,
fashioning a program for treatment, using whatever ability he or she has to control
access to weapons or to persuade the patient to voluntarily enter a hospital, issuing
warnings or notifying the authorities and, if appropriate, initiating involuntary
commitment proceedings.

Most of the courts engage in a Tarasoff-type analysis by which Section 315
Is subjected to an expansive reading. Others find a duty to exist under the rule
stated in Section 319. Collectively, they recognize that there are various levels of

being in “control” pursuant to Section 315, or being in “charge” pursuant to
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Section 319, with corresponding degrees of responsibility for the patient’s violent
actions. Thus, although the psychotherapist may have less ability to control the
patient in the outpatient setting than in the hospital setting, this lesser degree of
control is not held to justify a blanket negation of the duty to control.

Generally, the courts focus their attention on balancing the countervailing
public interests that were weighed in Tarasoff, including the additional concern
that patients be placed in the least restrictive environment and that nonviolent
patients not be subjected to hospitalization against their will in an effort to avoid
liability. These courts conclude that the interests of society to be protected against
the violent acts of mental patients outweigh the concerns of confidentiality,
overcommitment, and difficulty of predicting violent acts. Hamman v. Maricopa
Cty. (1989), 161 Ariz. 58, 775 P.2d 1122; Schuster v. Altenberg (1988), 144
Wis.2d 223, 424 N.W.2d 159; Evans v. Morehead Clinic (Ky.App.1988), 749
S.W.2d 696; Bardoni v. Kim (1986), 151 Mich.App. 169, 390 N.W.2d 218; Peck v.
Counseling Serv. of Addison Cty., Inc. (1985), 146 Vt. 61, 499 A.2d 422; Brady v.
Hopper (C.A.10, 1984), 751 F.2d 329; Lundgren v. Fultz (Minn.1984), 354
N.W.2d 25; Lipari v. Sears, Roebuck & Co. (D.C.Neb.1980), 497 F.Supp. 185;
Jablonski v. United States (C.A.9, 1983), 712 F.2d 391; Mclntosh v. Milano
(1979), 168 N.J.Super. 466, 403 A.2d 500. See, also, Annotation, Liability of One
Treating Mentally Afflicted Patient for Failure to Warn or Protect Third Persons
Threatened by Patient (1978), 83 A.L.R.3d 1201; 2 American Jurisprudence, Proof
of Facts 3d (1988) 327; Sear, The Psychotherapist’s Duty to Warn (1990), 40
Fedn. of Ins. & Corporate Counsel Qtrly. 406, 416-418.

In addition, a number of courts have relied on Tarasoff in finding that a
psychotherapist can be held liable for the violent acts of a patient following the

patient’s release from the hospital. Wofford v. E. State Hosp. (Okla.1990), 795
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P.2d 516; Naidu v. Laird (Del.1988), 539 A.2d 1064; Petersen v. State (1983), 100
Wash.2d 421, 671 P.2d. 230; Chrite v. United States (E.D.Mich.1983), 564
F.Supp. 341; Bradley Ctr., Inc. v. Wessner (1982), 250 Ga. 199, 296 S.E.2d 693.
See, also, Annotation, Liability of One Releasing Institutionalized Mental Patient
for Harm He Causes (1971), 38 A.L.R.3d 699. See, also, Div. of Corr., Dept. of
Health & Social Serv. v. Neakok (Alaska 1986), 721 P.2d 1121 (parolee case
relying on Tarasoff).

The parties do not dispute that the psychotherapist-outpatient relationship
justifies the imposition of a common-law duty upon the psychotherapist to control
the violent propensities of the patient. In fact, Dr. Brown readily admits that “[i]n
Tarasoff, supra, the Supreme Court of California set then-novel but reasonable
parameters on a psychotherapist’s liability for violent acts of outpatients.”
However, our research discloses that Tarasoff does not enjoy universal
acceptance. Some courts have concluded that the typical psychotherapist-
outpatient relationship lacks sufficient elements of control necessary to satisfy
Sections 315 and/or 319. These courts reason that the duty to control is corollary
to the right, power, or ability to control, and criticize Tarasoff for not specifically
addressing the issue of a psychotherapist’s control over the outpatient. In
addition, some of these courts find that public policy militates against the
Imposition of a duty in the outpatient setting.  Boynton v. Burglass
(Fl