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FRENCH, J. 

{¶1} Defendant-appellant, Tommie Strickland, appeals from the judgment of 

the Franklin County Court of Common Pleas, whereby the trial court convicted 

appellant, pursuant to a jury trial, of the following counts and accompanying firearm 

specifications:  (1) aggravated murder, an unspecified felony; (2) aggravated robbery, a 

first-degree felony; (3) robbery, as a second-degree felony; (4) robbery, as a third-

degree felony; and (5) kidnapping, a first-degree felony. 
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{¶2} Appellant was bound over to the jurisdiction of the Franklin County Court 

of Common Pleas, General Division, from the juvenile court.  The Franklin County 

Grand Jury indicted appellant on the above charges and specifications in regards to the 

March 12, 2005 shooting of Dishawn Parks.  Appellant pled not guilty, and a jury trial 

ensued in March 2006. 

{¶3} At trial, plaintiff-appellee, the State of Ohio, called Christian Dawson to 

testify.  Dawson testified that he overheard appellant and Keon Lewis talking about what 

they were going to do to Parks.  Appellant's counsel objected, and the parties held a 

sidebar conference.  At the sidebar, appellee indicated that Dawson would testify that 

he heard Lewis tell appellant that Parks had cash and marijuana and that Lewis stated, 

"[w]e should rob him."  (Mar. 1, 2006 Session Tr. ["Tr."], 124.)  The trial court stated that 

appellee's line of questioning posed a Sixth Amendment Confrontation Clause issue 

pursuant to Crawford v. Washington (2004), 541 U.S. 36.  Appellant's counsel stated he 

would "[a]bsolutely" object if the prosecution continued with such questioning.  (Tr., 

126.)  The trial court cautioned appellee that: 

THE COURT:  You understand that Crawford involves a 
constitutional right.  If you promote this it's a violation of 
[appellant's] constitutional rights that will lead to a mistrial. 
 
[APPELLEE]:  I understand, I won't. 

 
(Tr., 126.) 
 

{¶4} After the sidebar concluded, Dawson testified as follows: 

Q.  Chris, did you ever hear [appellant] saying anything 
about what he was planning on doing? 
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A.  At first, it wasn't even his idea.  [Lewis] had brought it up 
to us. 

 
(Tr., 131-132.)  
 

{¶5} Appellant's counsel objected, and the trial court sustained the objection.  

Appellant's counsel then stated: "I'm going to have a motion."  (Tr., 132.)  The trial court 

allowed appellee to finish questioning Dawson.  During cross-examination of Dawson, 

the parties held a sidebar conference and appellant's counsel asked for a mistrial based 

on Dawson's testimony concerning Lewis.  The trial court ordered a transcript of 

Dawson's testimony to determine what the witness exactly said, but the court stated that 

if there was a Crawford violation, "then that might put us at a mistrial mode."  (Tr., 146.)  

Appellee indicated that it only tried to elicit what appellant himself had stated.  

Ultimately, the trial court adjourned for the evening. 

{¶6} The next day, the parties discussed appellant's mistrial motion.  Appellee 

opposed the motion, arguing that Dawson had not actually stated what Lewis said to 

appellant.  Appellee also argued that there was no Crawford violation because Lewis' 

statement was not "testimonial."  (Tr., 157.)     

{¶7} Appellant's counsel argued: 

* * * [Dawson] did certainly relay what [Lewis] had said, or 
certainly thought by virtue of what was said in the 
conversation and who said it.   
 
So I do think you have a Crawford issue because certainly 
we're not able to cross-examine [Lewis] on what happened, 
whether there was a discussion and/or what he said in this 
particular case.   

 
(Tr., 158-159.) 
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{¶8} Appellant's counsel then stated: 

* * * I have not had an opportunity to talk to [appellant] in any 
length in terms of our options here, in terms of what, but we 
did have a concern over the questioning that was raised, and 
certainly, the response from Mr. Dawson.  So we do think it 
is something that should the defense wish to proceed on, it 
is a mistrial issue, and that's all.  Thank you. 

 
(Tr., 159.) 

 
{¶9} The trial court declared a mistrial, concluding: 

Okay.  Well, the context of the question was asked of Mr. 
Dawson along with the response being, one, not responsive 
to the question, and that he was – the question was focusing 
on [appellant], but the way the response came it did put an 
improper inference in the testimony in that nature.  I'll 
declare a mistrial in this matter.  We will reset the matter for 
trial. 

 
(Tr., 160.) 
 

{¶10} Next, the following discussion occurred between the parties: 

[APPELLANT'S COUNSEL]:  * * * I guess [appellant] has a 
couple of questions as to options here as to whether there 
are any options as, or whether the Court is intending to 
declare a mistrial regarding the parties['] position. 
 
THE COURT:  I intend to declare a mistrial from hearing 
testimony of the witness and potential for Crawford violations 
in front of the jury, and their interpretation of it.  I don't see 
anywhere where it's a fair trial, so it's involving the Sixth 
Amendment, it's plain err.  There's no curative instruction I 
can do to fix the scenario.  With that, I declare a mistrial. 
 
[APPELLANT'S COUNSEL]:  Thank you, Your Honor. 
 
[APPELLEE'S COUNSEL]:  Just to make the record clear, 
[appellant's counsel] did request the mistrial yesterday, and 
he did renew that motion this morning. 
 
THE COURT:  Absolutely. 
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* * * 
 
* * * I'm not saying it's [appellee's] fault for the mistrial, either.  
So I assume that I'm going to get a double jeopardy motion 
from [appellant's counsel] but, you know, [appellee] was very 
conscientious in what he was doing.  He was following my 
instructions.  I was very candid early on about the potential.  
So, you know, if your allegation is that the State is at fault, 
the witness is the one who opened up the response to the 
question.   
 
* * * 
 
[APPELLANT'S COUNSEL]:  And that's what I was asking, 
Your Honor, because in light of the Court's position and 
comments at this moment in time, my purpose for asking the 
question was, I guess I was curious as to whether the Court 
would give [appellant] the option of electing to proceed or 
not. 
 
THE COURT:  He can't waive it.  There's nothing I can do to 
fix it.  I mean, the time is in front of the jury.  You know, we 
have a person here who we can't confront who the question 
as to [appellant] says they implicate, the co-defendant is not 
available, you know, I don't see where we have any option 
here. 
 
[APPELLANT'S COUNSEL]:  No, I understand.  And I guess 
that's what I was trying to glean from the Court's comments.  
It's my understanding even if we withdraw the motion for 
mistrial – 
 
THE COURT:  I'm going to declare a mistrial. 
 
[APPELLEE'S COUNSEL]:  You can't withdraw a motion for 
mistrial. 
 
THE COURT:  Well, it doesn't matter.  I would still declare it 
even if no mistrial has been asked for, it's going to happen. 
 
[APPELLANT'S COUNSEL]:  Well, I understand.  And as I 
indicated, in light of my, certainly inability to discuss this 
further with [appellant], it appears to be academic in light of 
what the Court is going to do. 
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THE COURT:  In all reality, I would have mistried it anyway.  
It was within my purview to mistry it. 
 
[APPELLANT'S COUNSEL]:  I understand.  I guess in 
fairness to [appellant], in light of the Court's comments at this 
time, I do withdraw our motion for mistrial. 
 
THE COURT:  Well, we can't.  It's already been granted, but 
that's secondary.   

 
(Tr., 161-164.) 
 

{¶11} The trial court then rescheduled appellant's case for retrial and, thereafter, 

on March 2, 2006, the trial court journalized its decision to grant a mistrial.  In response, 

appellant's counsel filed a motion to bar appellant's reprosecution.  Appellant's counsel 

argued that double jeopardy barred the reprosecution in part because the trial court 

proceeded with the mistrial despite appellant's counsel withdrawing the mistrial motion.  

The trial court overruled the motion, stating: 

The Court finds that the mistrial in this action was predicated 
upon the request of the Defendant.  The Court does not find 
that the mistrial was precipitated by prosecutorial 
misconduct. * * * 

 
{¶12} The trial court also stated: 

* * * Defendant's attempt to withdraw his motion for a mistrial 
was not timely because the motion had already been 
granted. * * * 
 
The Defendant did not attempt to withdraw his motion for a 
mistrial until after the Court opined that the mistrial was not 
caused by prosecutorial misconduct. Presumably, [appellant] 
had intended to move the Court to bar a retrial based upon 
prosecutorial misconduct.  [Appellant] sought to withdraw 
[his] motion only after learning that the mistrial was the result 
of a non-responsive answer of a witness and not the 
deliberate actions of the prosecutor. * * * 
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{¶13} During the second trial, appellee again called Dawson to testify.  Over 

objection of appellant's counsel, Dawson testified as follows: 

Q.  Okay.  And you testified earlier that you had heard a 
conversation between Tommie and Keon? 
 
A.  Yes. 
 
Q.  What was said? 
 
A.  Hey, man, he had money, he had weed. 
 
Q.  Who said that? 
 
A.  Keon, sir. 
 
* * * 
 
Q.  Okay.  Who was he saying that to? 
 
A.  Tommie. 
 
Q.  Who was he talking about? 
 
A.  Dishawn Parks. 
 

(Vol. I Tr., 197.) 
 

{¶14} Next, appellee called Allen Wright to testify.  Wright refused to answer any 

questions on the stand and asserted his Fifth Amendment privilege against self-

incrimination.  Wright indicated that he was doing so on the advice of his attorney.  As a 

result, appellee wanted to submit into evidence the testimony Wright previously 

provided at appellant's bindover hearing from juvenile court.   

{¶15} Appellant's counsel objected, and the parties discussed appellee's 

request.  Wright's attorney stated: 

* * * I have advised my client * * * to invoke his Fifth 
Amendment rights against self-incrimination.  He's currently 
being held on two counts of two unrelated felonious assault 
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charges, one of which is a drive-by shooting.  Seeing how 
this involves a shooting, also, potentially with gang 
members, I've advised him it would be in his best interest to 
remain silent in fear that anything he would say here could 
be used against him at a later date.   
 
* * *  
 
* * * I can't advise him to talk about a shooting. * * * 

 
(Vol. II Tr., 404-405, 407.) 
 

{¶16} Appellant's counsel then initially indicated that it was doubtful whether the 

trial court would "allow us to go into any circumstances that involve anything for which 

he would stand to be a detriment."  (Vol. II Tr., 416.)  Yet, the trial court responded: 

So, you guys are willing to waive out any possible cross-
examination impeachment or pending charges? * * * 
 
I don't know if you want to waive that do you? 

 
(Vol. II Tr., 416.)  Appellant's counsel responded: "We're in a position where we can ask 

him about the pending charge based on the rules.  I guess prior convictions, we can get 

into that."  (Vol. II Tr., 417.)  Yet, at another point, appellant's counsel stated: "[I]t was 

not my intention to even raise the issue of what [Wright is] currently charged with."  (Vol. 

II Tr., 430.) 

{¶17} The trial court stated that appellant's former counsel's cross-examination 

of Wright at the bindover hearing was "essentially worthless."  (Vol. II Tr., 420.)  

Appellee responded that the scope of such cross-examination could have been a 

"tactical decision" of former trial counsel.  (Vol. II Tr., 420.)   

{¶18} Thereafter, the trial court concluded that appellee could introduce Wright's 

prior bindover testimony.  The trial court noted: 
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* * * [E]ven though I feel that [appellant's former counsel's] 
cross-examination [of Wright] was totally ineffective, I cannot 
judge that as a part of the issue. It's not part of the credibility 
issue.  It's merely the factual availability, and [appellee's] trial 
tactics argument is the general consensus of the Court's 
policy. 

 
(Vol. II Tr., 422.) 
 

{¶19} Thus, appellee read to the jury Wright's testimony from the bindover 

hearing.  During the bindover hearing, Wright testified as follows on behalf of appellee: 

"Question.  Did you have an opportunity to talk to [appellant] 
about an incident that took place outside the Wendy's City 
Center?   
 
"Answer.  Yes, sir. 
 
"Question.  Can you please tell me the content of that 
conversation. 
 
* * * 
 
"Answer.  * * * [H]e asked me did I remember dude got killed 
that day downtown at the City Center.  I was like, yeah.  He 
said he did it. 
 
* * * 
 
"* * * He said that there was a robbery, that the dude had 
weed * * *." 

 
(Vol. II Tr., 437-438.) 
 

{¶20} Wright testified as follows during the cross-examination of the bindover 

hearing: 

"Question.  Mr. Wright, you're known on the streets as Allen 
Nuts; is that correct? 
 
"Answer.  Yes, sir. 
 
"Question.  You also a member of the Crips, the Cut 
Throats? 
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"Answer.  No, sir. 
 
"Question.  You're not a member of the Cut Throats? 
 
"Answer.  I don't know what that is, sir. 
 
* * * 
 
"Question.  Okay.  Didn't you tell the detective that you and 
an individual by the name of Mr. Harris were going to go 
beat up the subject, but decided to call police instead? 
 
"Answer.  I don't remember saying it. 
 
* * * 
 
"Question.  So if an officer said that you said it, * * * that 
officer would be lying * * *? 
 
"Answer.  I guess so. 
 
* * * 
 
"Question.  You never told them that you walked to the 
house at North Sixth Street and East Ninth Avenue on that 
day to beat him up? 
 
"Answer.  Huh-uh. 
 
* * * 
 
"Question.  And if an officer testified today that you did make 
those statements, would that officer be lying? 
 
"Answer.  Shoot, I guess so." 

 
(Vol. II Tr., 439-440, 442-444.) 
 

{¶21} Before the jury deliberated, the trial court instructed the jury that: 

The defendant may be convicted as an aider and abettor or 
a complicitor as to each count in the indictment and their 
specifications. 
 



No. 06AP-1269  
 
 

11

Before you can find someone guilty with respect to 
complicity in the commission of an offense, you must find 
that [appellee] has proved beyond a reasonable doubt in this 
case, that * * * the Defendant either, purposely aided or 
abetted another in committing the [charged offenses]; or he 
purposely conspired with another to commit the [charged 
offenses]. 

 
(Vol. III Tr., 654-655.) 
 

{¶22} The jury convicted appellant as charged, and the trial court sentenced 

appellant to: (1) 20 years to life imprisonment for aggravated murder; (2) ten years 

imprisonment for aggravated robbery; (3) eight years imprisonment for the second-

degree robbery; (4) five years imprisonment for the third-degree robbery; and (5) seven 

years imprisonment for kidnapping.  Thus, the trial court imposed maximum prison 

terms on the aggravated robbery and robbery counts, and imposed a non-minimum 

prison term on the kidnapping count.  See R.C. 2929.14(A).  In addition, the trial court 

ordered appellant to serve consecutively the sentences for aggravated murder, 

aggravated robbery, and kidnapping.  Lastly, the trial court ordered one additional three-

year prison term for the firearm specifications.  In sentencing appellant to non-minimum 

and consecutive sentences, the trial court did not make findings that were once required 

in Ohio's felony sentencing statutes, but that were ultimately excised as unconstitutional 

in State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856.  

{¶23} Appellant appeals, raising five assignments of error: 

[I.]  THE DEFENDANT-APPELLANT'S CONVICTION IS 
VOID AS VIOLATIVE OF DOUBLE JEOPARDY.   
 
[II.]  THE DEFENDANT-APPELLANT WAS DENIED A FAIR 
TRIAL BY THE IMPROPER ADMISSION OF HEARSAY 
AND TESTIMONIAL EVIDENCE IN THE ABSENCE OF AN 
OPPORTUNITY TO CONFRONT THAT EVIDENCE. 
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[III.]  THE DEFENDANT-APPELLANT WAS DENIED A FAIR 
TRIAL BY CUMULATIVE ERROR. 
 
[IV.]  THE TRIAL COURT PREJUDICIALLY AND 
CONSTITUTIONALLY ERRED IN SENTENCING THE 
DEFENDANT-APPELLANT TO NON-MINIMUM, 
CONSECUTIVE SENTENCES. 
 
[V.]  THE DEFENDANT-APPELLANT WAS DENIED THE 
EFFECTIVE ASSISTANCE OF COUNSEL. 

 
{¶24} In his first assignment of error, appellant contends that the Double 

Jeopardy Clause barred his reprosecution and rendered void his conviction.  We 

disagree. 

{¶25} The Double Jeopardy Clause to the Fifth Amendment to the United States 

Constitution provides that no person shall "be subject for the same offence to be twice 

put in jeopardy of life or limb."  When a trial court declares a mistrial without the 

defense's consent, reprosecution violates the Double Jeopardy Clause unless there is a 

manifest necessity for the mistrial, or the ends of public justice would otherwise be 

defeated. Arizona v. Washington (1978), 434 U.S. 497, 505-506.  Conversely, when a 

trial court declares a mistrial at the defense's request, the Double Jeopardy Clause 

generally does not bar a retrial.  Oregon v. Kennedy (1982), 456 U.S. 667, 673; United 

States v. Dinitz (1976), 424 U.S. 600, 607.  A narrow exception exists, however, where 

the defense's request for a mistrial is precipitated by prosecutorial misconduct that was 

intentionally calculated to cause or invite a mistrial.  Kennedy at 679; Dinitz at 611. 

{¶26} Here, appellant's counsel requested a mistrial after Dawson, replying to a 

question from appellee, referenced a statement from Lewis.  Appellant's counsel made 

the mistrial motion on the date that Dawson provided such testimony, and, the next day, 
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appellant's counsel reiterated the need for a mistrial when the parties discussed the 

matter with the trial court.  Ultimately, the trial court declared a mistrial.   

{¶27} Despite the trial court granting a mistrial after appellant's counsel made 

the request, appellant contends that double jeopardy nonetheless barred his re-

prosecution and conviction.  Appellant notes that his counsel actually withdrew the 

mistrial motion before the trial court discharged the jury and before the court journalized 

its decision in an entry.   

{¶28} Courts have held that a defense's withdrawal of a mistrial motion must 

precede the trial court's ruling on the motion "in order for the defendant to avoid the 

mistrial being declared at his or her behest."  State v. Hurd (C.A.Iowa 1992), 496 

N.W.2d 274, 277.  As an example, in Hurd, the defense requested a mistrial in response 

to the prosecution asking a witness improper questions.  The trial court granted the 

mistrial, but concluded that the prosecution did not intentionally provoke the mistrial 

and, therefore, the trial court refused to dismiss the case with prejudice.   Immediately 

following this ruling, defense counsel asked to speak with his client.  After a recess, 

defense counsel informed the trial court that the defendant wished to withdraw the 

mistrial motion and continue the case with the present jury.  The trial court refused, 

stating: 

I have serious reservations as to whether * * * trial should 
proceed under the current state of the record.  I think the 
error * * * has occurred and that there is nothing that I could 
tell the jury in the way of a cautionary instruction that would 
be curative * * *. 

 
Id. at 276. 
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{¶29} On appeal, the appellate court concluded: 

* * * The record clearly establishes the defense requested a 
mistrial.  Defense counsel interrupted the proceedings, he 
requested to be heard outside the presence of the jury, he 
urged the mistrial motion over a two-day period, and he 
stated, "I think a mistrial at this time is warranted.  And I 
don't even think it's a close call."  In addition, the State was 
adamantly opposed to the granting of the motion for a 
mistrial.  It was not until after the district court ruled on the 
defendant's motion that the defense sought to withdraw it. 
* * * 

 
Id. at 277. 
 

{¶30} The appellate court then concluded that the prosecution did not 

intentionally provoke the mistrial.  Accordingly, the appellate court held that double 

jeopardy did not bar reprosecution of the defendant. 

{¶31} In Earnest v. Dorsey (C.A.10, 1996), 87 F.3d 1123, 1128, a defense 

counsel asked for a mistrial due to the trial court's "improper involvement in the case."  

The trial court noted that the defendant could be retried after the mistrial, and the trial 

court granted the mistrial on defense's motion.  Defense counsel "then immediately 

attempted to withdraw the motions," but the trial court proceeded with the mistrial.  Id.   

{¶32} On appeal, the defendant argued that "his attempt to withdraw the 

[mistrial] motions immediately upon the trial court's announcement that it would 

terminate the trial demonstrates that he did not in fact consent to a mistrial."  Id. at 1129.  

The appellate court disagreed, stating that the defense: 

* * * [S]tood by [the] mistrial motions in the face of the trial 
court's explicit statements that the motions were under 
consideration, that they might be granted, and even that they 
were not in his best interests. * * * 

 
Id.  
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{¶33} The appellate court also noted that the defense " 'was given ample 

opportunity prior to the declaration of mistrial to withdraw the motions and failed to do 

so.' "  Id.  In addition, the appellate court concluded that the trial court did not 

intentionally provoke the mistrial.  Accordingly, the appellate court held that double 

jeopardy did not bar the defendant's reprosecution. 

{¶34} In Tinsley v. Million (C.A.6, 2005), 399 F.3d 796, 801, the defense 

requested a mistrial after discovering that the prosecution failed to disclose exculpatory 

evidence.  The trial court granted the mistrial and stated that the mistrial would not bar 

reprosecution.  In response, the defense objected to the mistrial declaration. 

{¶35} On appeal, the appellate court concluded: 

On this record and under these circumstances, [the defense] 
consented to the mistrial.  He moved for a mistrial; he did not 
attempt to withdraw the motion until after it had been granted 
* * *. 

 
Id. at 812.  The appellate court also found that the prosecution did not intentionally 

provoke the mistrial.  Accordingly, the appellate court concluded that double jeopardy 

did not bar reprosecution of the defendant. 

{¶36} Here, like Hurd, Dorsey, and Million, the defense pressed for a mistrial, 

and the trial court declared the mistrial on the defense's motion.  The trial court stated 

as such when it declared the mistrial during its conference with the parties.  Likewise, in 

the entry journalizing the mistrial, the trial court stated that "the mistrial in this action was 

predicated upon the request of the" defense.  Moreover, like Hurd, Dorsey, and Million, 

the defense did not seek to withdraw the mistrial motion until after the trial court 

declared the mistrial.  For these reasons expressed in Hurd, Dorsey, and Million, the 

defense's attempt to withdraw the mistrial motion after the trial court declared the 
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mistrial does not preclude us from concluding, for purposes of a double jeopardy 

analysis, that the trial court granted a mistrial at the defense's request.   

{¶37} In so concluding, we find inapposite appellant's reliance on City of N. 

Olmsted v. Himes, Cuyahoga App. No. 84076, 2004-Ohio-4241.  In Himes, the Eighth 

District Court of Appeals examined whether the Double Jeopardy Clause precluded the 

reprosecution of a defendant.  Id. at ¶34-46.  After the defense had requested a mistrial 

for certain trial improprieties, the trial court indicated that it "felt * * * that a mistrial was 

warranted."  Id. at ¶13.  Eventually, the prosecution also requested a mistrial.  

Thereafter, the defense withdrew the mistrial motion, but the prosecution continued to 

request a mistrial.  The court then ruled that: 

* * * "[B]ased upon the motion it's been withdrawn from 
counsel for the defendant and the motion for the 
prosecution.  I am going to grant a mistrial." * * * 

 
Id. at ¶15.  In a nunc pro tunc entry journalizing its decision to grant a mistrial, the trial 

court noted that it granted the defense's request for a mistrial.  Id. at ¶18.   

{¶38} On appeal, the defendant noted that, even though the trial court's nunc pro 

tunc entry indicated that the mistrial was declared on the defense's motion: 

* * * [T]he trial court could not have granted [the defense's] 
motion because it was withdrawn, as was acknowledged by 
the trial court in the following statement: 
 
"Based upon the motion it's been withdrawn from counsel for 
the defendant and the motion for the prosecution.  I am 
going to grant a mistrial." 

 
Id. at ¶30-31. 
 

{¶39} The appellate court acknowledged that "it is difficult to ascertain from the 

record whose motion the trial court granted," and that the nunc pro tunc entry may have 
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contained "factual errors."  Id. at ¶32.  Yet, ultimately, the appellate court concluded that 

the defense did withdraw the mistrial motion and that the trial court nonetheless 

declared a mistrial.  The appellate court's decision then turned on the application of the 

"manifest necessity" standard that applies to a trial court declaring a mistrial without the 

defense's consent.  Id. at ¶42-46. 

{¶40} Based on the above, we conclude that, in spite of the language that the 

Himes trial court used in the nunc pro tunc entry, the appellate court in Himes analyzed 

the case under the premise that the defense withdrew the mistrial motion before the trial 

court ruled on it.  In this regard, Himes does not pertain to circumstances where, like 

here and like Hurd, Dorsey, and Million, the defense did not seek to withdraw the 

mistrial motion until after the trial court already ruled on the motion.  As such, we 

conclude that Himes has no bearing on our above conclusions.   

{¶41} In concluding as above, we note that it is irrelevant to our analysis that 

appellant's counsel requested a mistrial without having first consulted appellant about 

his options.  When a trial counsel requests or consents to a mistrial as a matter of trial 

strategy, that decision binds the defendant for double jeopardy purposes, regardless of 

whether the defendant participates in the decision.  See Watkins v. Kassulke (C.A.6, 

1996), 90 F.3d 138, 143.    

{¶42} Next, given our conclusion that the trial court granted a mistrial at the 

defense's request, we next conclude, pursuant to Kennedy and Dinitz, that the 

defense's request for a mistrial was not precipitated by prosecutorial misconduct that 

was intentionally calculated to cause or invite the mistrial.  As noted above, appellant's 

counsel requested a mistrial after Dawson, replying to a question from appellee, 
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referenced a statement from Lewis.  Appellee's question was limited to asking Dawson 

about a prior statement by appellant, not Lewis, and, in this regard, Dawson's reference 

to Lewis was unexpected.  Thus, we cannot conclude that appellee sought the 

statement that precipitated the mistrial.  Therefore, we find that appellee did not goad 

the defense into declaring a mistrial.  See State v. Wood (1996), 114 Ohio App.3d 395, 

400.   

{¶43} For these reasons, we conclude that the Double Jeopardy Clause did not 

bar appellant's reprosecution and that the Double Jeopardy Clause did not render void 

appellant's conviction.  Therefore, we overrule appellant's first assignment of error. 

{¶44} Appellant's second assignment of error concerns the trial court admitting 

into evidence out-of-court statements from Lewis and Wright.  Appellant contends that 

such statements constituted inadmissible hearsay and that the admission of such 

statements violated his right to confront witnesses as guaranteed by the Sixth 

Amendment to the United States Constitution.  We disagree. 

{¶45} The admission of evidence lies within the broad discretion of a trial court, 

and a reviewing court should not disturb evidentiary decisions in the absence of an 

abuse of discretion.  State v. Noling, 98 Ohio St.3d 44, 2002-Ohio-7044, ¶43.  An abuse 

of discretion connotes more than an error of law or judgment; it implies a decision that is 

unreasonable, arbitrary or unconscionable.  Blakemore v. Blakemore (1983), 5 Ohio 

St.3d 217, 219. 

{¶46} Here, appellant challenges the trial court's decision to admit into evidence 

out-of-court statements from Wright.  Wright declined to testify at trial and invoked his 

Fifth Amendment privilege against self-incrimination on the advice of his attorney 
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because he faced unrelated criminal charges.  The trial court then admitted into 

evidence the sworn testimony that Wright previously provided at appellant's bindover 

hearing in juvenile court.     

{¶47} " 'Hearsay' is a statement, other than one made by the declarant while 

testifying at the trial or hearing, offered in evidence to prove the truth of the matter 

asserted."  Evid.R. 801(C).  Generally, hearsay is inadmissible.  Evid.R. 802.  

Nonetheless, Evid.R. 804(B)(1) states, in pertinent part: 

The following are not excluded by the hearsay rule if the 
declarant is unavailable as a witness: 
 
(1) Former testimony. Testimony given as a witness at 
another hearing of the same or a different proceeding, or in a 
deposition taken in compliance with law in the course of the 
same or another proceeding, if the party against whom the 
testimony is now offered, or, in a civil action or proceeding, a 
predecessor in interest, had an opportunity and similar 
motive to develop the testimony by direct, cross, or redirect 
examination. Testimony given at a preliminary hearing must 
satisfy the right to confrontation and exhibit indicia of 
reliability. 
 

{¶48} Under Evid.R. 804(A)(1): 

"Unavailability as a witness" includes any of the following 
situations in which the declarant: 
 
(1) is exempted by ruling of the court on the ground of 
privilege from testifying concerning the subject matter of the 
declarant's statement[.] 
 

{¶49} Generally, a witness who invokes his privilege against self-incrimination is 

considered unavailable under Evid.R. 804.  State v. Sumlin, 69 Ohio St.3d 105, 108, 

1994-Ohio-508.  Yet, appellant argues that the trial court failed to consider whether 

Wright was properly invoking his Fifth Amendment privilege against self-incrimination.   
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{¶50} The Fifth Amendment privilege against self-incrimination applies where 

the witness' answers could furnish a link in the chain of evidence needed to prosecute 

the witness.  Ohio v. Reiner (2001), 532 U.S. 17, 20.  When a witness asserts a Fifth 

Amendment privilege against self-incrimination, a court "has a duty" to determine if the 

witness' refusal to answer is justified.  State v. Jackson, 92 Ohio St.3d 436, 447, 2001-

Ohio-1266.  Here, the trial court deemed justified Wright's decision to invoke the Fifth 

Amendment privilege against self-incrimination. 

{¶51} First, we note that the trial court had cause to conclude that Wright could 

incriminate himself by testifying about the Parks shooting, given that Wright's counsel 

expressed to the trial court fear that Wright's testimony about the Parks shooting could 

be linked to Wright's own pending charges through a theory of gang-related activity.  

Second, we recognize that Wright's pending criminal charges created a potential bias 

that Wright had in favor of appellee, given that Wright could try to curry favor with 

appellee.  State v. Drummond, 111 Ohio St.3d 14, 2006-Ohio-5084, ¶104.  Thus, the 

trial court reasonably concluded that Wright could be asked questions about his pending 

charges because bias of a witness is " 'always relevant as discrediting the witness and 

affecting the weight of his testimony.' "  Davis v. Alaska (1974), 415 U.S. 308, 316.  The 

trial court was skeptical that appellant's counsel would seriously desire to waive such 

questioning about Wright's pending charges, and the trial court had cause to be 

skeptical because, while appellant's counsel indicated, at one point, that the defense 

would not ask Wright about the pending charges, we note that appellant's counsel had 

also otherwise expressed a desire to ask such questions.  Likewise, while appellant 

contends on appeal that the trial court could have ordered the parties not to ask Wright 
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questions about his pending charges, such a proposal would have been problematic 

here because, pursuant to Davis, bias is always relevant.   

{¶52} Next, appellant argues that Wright was not unavailable under Evid.R. 804 

because appellee could have granted Wright immunity on his pending charges, which, 

according to appellant, would have deemed it unnecessary for Wright to invoke his 

privilege against self-incrimination.  In support, appellant relies on State v. Broady 

(1974), 41 Ohio App.2d 17, 24, where we concluded that a trial court abused its 

discretion in denying a defense counsel's motion for immunity for a witness who 

asserted the privilege against self-incrimination.  However, Broady does not speak to 

the issue of whether a witness, asserting the privilege against self-incrimination, cannot 

be deemed unavailable under Evid.R. 804 due to the prospect of immunity.   

{¶53} Appellant also relies on United States v. Simpson (2004), 60 M.J. 674, 

where the United States Army Court of Criminal Appeals held that: 

"[A] prosecution witness is not 'unavailable' under [Military 
Rule of Evidence] 804[ ] even though he asserts his privilege 
against self-incrimination if he can be made available 
through the granting of testimonial immunity * * *. The 
prosecution has an option; it can either do without the 
evidence or it can introduce appropriate hearsay statements 
of an absent witness; however, if the absence can be cured 
by testimonial immunity, such immunity must be granted. 
* * *"   

 
Simpson at 678. 
 

{¶54} However, such rationale has been questioned.  See United States v. 

Bahadar (C.A.2, 1992), 954 F.2d 821, 827 (analyzing Fed.R.Evid. 804, which is 

analogous to Evid.R. 804, and concluding that the argument that the prosecution "would 

be unable to invoke any of the rule 804[ ] hearsay exceptions in criminal cases, since 
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the government always has the ability to immunize a witness who claims the fifth 

amendment privilege and thereby make that witness available[,] * * * would be an 

unrealistic reading of the rules of evidence").  Thus, in United States v. Dolah (C.A.2, 

2001), 245 F.3d 98, the Second District Court of Appeals, analyzing the analogous 

Fed.R.Evid. 804, held that, "as a general matter, non-testifying witnesses [for the 

prosecution] who invoke the privilege against self-incrimination remain unavailable * * *, 

despite" the availability of immunity.  Dolah at 103, abrogated on other grounds in 

Crawford at 64. 

{¶55} We are in agreement with the rationale and conclusions in Bahadar and 

Dolah.  First, we note that, in Ohio, individuals receive transactional immunity from 

prosecution.  See R.C. 2945.44; State ex rel. Koren v. Grogan (1994), 68 Ohio St.3d 

590, 593.  Under transactional immunity, an individual cannot be prosecuted "for or on 

account of any transaction or matter concerning which, in compliance with the order, the 

witness gave an answer or produced any information."  R.C. 2945.44(B); Grogan at 

592.  Under R.C. 2945.44, it is the prosecutor that initiates the process for immunity 

and, thus, the statute necessarily recognizes the prosecutor's initial role in making the 

needed policy decisions on immunity.  Thus, we would undermine the principles and 

dictates of R.C. 2945.44 if we were to accept the holding in Simpson and impose 

immunity considerations on the prosecution in regards to witnesses invoking the 

privilege against self-incrimination. 

{¶56} In addition, the rationale and conclusions of Bahadar and Dolah comport 

with the language of Evid.R. 804.  Specifically, under Evid.R. 804(A), a witness' 

testimony will be deemed unavailable through a valid claim of privilege unless such 
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unavailability "is due to the procurement or wrongdoing of the proponent of the 

declarant's statement for the purpose of preventing the witness from attending or 

testifying."  "Procurement" and "wrongdoing" connote "positive" action to preclude the 

witness from testifying.  Dolah at 103.  Generally, absent the prosecution urging or 

manipulating a witness into asserting the privilege against self-incrimination, the 

prosecution's decision not to confer immunity on that witness is not "wrongdoing" or an 

act of "procurement" of unavailability.  Id. at 104.   

{¶57} Here, there is no indication that appellee urged Wright to invoke the Fifth 

Amendment privilege against self-incrimination, and the record shows no prosecutorial 

overreaching.  Although Wright invoked his Fifth Amendment privilege due to his 

pending criminal charges, there was no claim that the charges were improper, and we 

cannot deem it "wrongdoing" for the prosecution to seek criminal charges through the 

proper avenues.  Thus, based on the above, we conclude that Wright was unavailable 

under Evid.R. 804 when he asserted his privilege against self-incrimination.  

{¶58} Next, appellant argues that Wright's former bindover testimony was not 

admissible under Evid.R. 804(B)(1) because, according to appellant, his counsel had no 

opportunity to cross-examine Wright when he gave the bindover testimony.  Specifically, 

appellant contends that, while his former counsel was allowed to cross-examine Wright 

during the bindover hearing, he was ineffective in doing so.  However, as denoted in the 

language itself, the opportunity for cross-examination portion of Evid.R. 804(B)(1) 

focuses not on the actual cross-examination itself, but on whether, as here, a party was 

allowed the opportunity for cross-examination.  See State v. Howard, Montgomery App. 

No. 19413, 2003-Ohio-3235, ¶33.   
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{¶59} Furthermore, appellant argues that Wright's former bindover testimony 

was not admissible under Evid.R. 804(B)(1) because the testimony lacked an "indicia of 

reliability" in accordance with the rule.  Again, appellant argues as such by claiming that 

appellant's counsel was ineffective in cross-examining Wright during the bindover 

testimony.  Appellant also recognizes that the trial court stated that the cross-

examination "was totally ineffective."  (Vol. II Tr., 422.) 

{¶60} Yet, initially, we note that the trial court ultimately recognized that the 

scope of appellant's former counsel's cross-examination fell within the realm of trial 

strategy.  See State v. Hoffner, 102 Ohio St.3d 358, 2004-Ohio-3430, ¶45 (holding that 

"[t]he scope of cross-examination clearly falls within the ambit of trial strategy, and 

debatable trial tactics do not establish ineffective assistance of counsel").  Moreover, we 

do not find that Wright's former bindover testimony lacked an "indicia of reliability" under 

Evid.R. 804(B)(1), given that Wright testified under oath and given that appellant's 

former counsel subjected Wright to cross-examination at that hearing.  See Howard at 

¶32-34.  In deeming the cross-examination adequate for purposes of Evid.R. 804(B)(1), 

we note that appellant's former counsel cross-examined Wright on a few key points, 

such as Wright's potential gang membership and Wright's purported bias against 

appellant, i.e., Wright's purported plot to harm appellant.  

{¶61} Lastly, appellant argues that the trial court violated appellant's right to 

confront witnesses when it admitted Wright's former testimony into evidence.  The Sixth 

Amendment to the United States Constitution provides: "In all criminal prosecutions, the 

accused shall enjoy the right * * * to be confronted with the witnesses against him."  The 

Sixth Amendment is made applicable to the states through the Fourteenth Amendment 
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of the United States Constitution.  Pointer v. Texas (1965), 380 U.S. 400, 403-406.  In 

Crawford at 59, 68-69, the United States Supreme Court held that, to conform with a 

defendant's federal confrontation rights, the "testimonial" statements of a witness absent 

from trial shall only be admitted into evidence against the defendant when the witness is 

unavailable to testify and when the defendant has had a prior opportunity to cross-

examine the witness.  Pursuant to Crawford, the Confrontation Clause only implicates 

testimonial statements.  Id.; State v. Muttart, 116 Ohio St.3d 5, 2007-Ohio-5267, ¶59; 

Davis v. Washington (2006), 547 U.S. 813, 821. 

{¶62} In Crawford, the United States Supreme Court expressly declined to "spell 

out a comprehensive definition of 'testimonial.' "  Id. at 68.  However, the United States 

Supreme Court held that the term "testimonial" covers, at a minimum, "prior testimony at 

a preliminary hearing, before a grand jury, or at a former trial; and to police 

interrogations."  Id.  Likewise, the United States Supreme Court gave three examples of 

"formulations" for " 'testimonial' statements" that historical analysis supports.  Crawford 

at 51-52; State v. Stahl, 111 Ohio St.3d 186, 2006-Ohio-5482, ¶19.  The first deems 

testimonial all " 'ex parte in-court testimony or its functional equivalent-that is, material 

such as affidavits, custodial examinations, prior testimony that the defendant was 

unable to cross-examine, or similar pretrial statements that declarants would reasonably 

expect to be used prosecutorially.' "  Crawford at 51, quoting Crawford's brief; Stahl at 

¶19.  The second includes all " 'extrajudicial statements * * * contained in formalized 

testimonial materials, such as affidavits, depositions, prior testimony, or confessions.' "  

Crawford at 51-52, quoting White v. Illinois (1992), 502 U.S. 346, 365; Stahl at ¶19.  

The third includes " 'statements that were made under circumstances which would lead 
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an objective witness reasonably to believe that the statement would be available for use 

at a later trial.' "  Crawford at 52, quoting Amici Curiae brief; Stahl at ¶19. 

{¶63} Here, as appellee concedes, Wright's bindover testimony was 

"testimonial" pursuant to Crawford.  We next determine that Wright was unavailable for 

purposes of the Confrontation Clause, given that he exercised his Fifth Amendment 

privilege against self-incrimination.  We note that, in Simpson, the United States Army 

Court of Criminal Appeals indicated that a prosecution witness who asserts the Fifth 

Amendment privilege against self-incrimination is not unavailable for purposes of the 

Confrontation Clause if immunity for the witness is available.  Simpson at 678.  

However, we decline to follow such a holding in Simpson, given our discussion above 

and given that the United States Supreme Court has generally recognized that a 

witness who has exercised a Fifth Amendment privilege against self-incrimination is 

unavailable for purposes of the Confrontation Clause.  See California v. Green (1970), 

399 U.S. 149, 165-168.  Having so concluded, we next recognize, as noted above, that 

the defense had a prior opportunity to cross-examine Wright at the bindover 

proceedings.  Thus, we conclude that the admission of Wright's bindover testimony did 

not violate the Sixth Amendment Confrontation Clause.  And, for all of these reasons, 

we conclude that the trial court did not abuse its discretion by admitting into evidence 

Wright's former bindover testimony. 

{¶64}   Next, appellant challenges the trial court's decision to allow Dawson to 

testify that he overheard Lewis suggest to appellant that they commit a robbery against 

Parks because Parks had money and marijuana.  Appellant contends that Lewis' out-of-

court statement is hearsay and, thus, inadmissible under Evid.R. 802.  Appellant further 
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recognizes that Evid.R. 801(D)(2)(e) governs statements of a co-conspirator, and 

states: 

* * * A statement is not hearsay if: 
 
* * * 
 
(2)  * * * The statement is offered against a party and is * * * 
(e) a statement by a co-conspirator of a party during the 
course and in furtherance of the conspiracy upon 
independent proof of the conspiracy. 
 

{¶65} Yet, appellant argues that Lewis' out-of-court statement is not admissible 

under Evid.R. 801(D)(2)(e) because appellee failed to provide "independent proof of the 

conspiracy" before eliciting the statement.  Regardless, we conclude that Lewis' out-of-

court statement does not constitute hearsay.     

{¶66} "A statement is not hearsay if it is admitted to prove that the declarant 

made it, rather than to prove the truth of its contents."  State v. Williams (1988), 38 Ohio 

St.3d 346, 348.  "For example, an out-of-court statement * * * may be admitted * * * to 

show the effect on the hearer."  Id. at 348, fn. 4.  In this regard, Lewis' out-of-court 

statements are not hearsay because they are not pertinent for the truth of its contents, 

but to prove the purpose and motive of appellant joining Lewis to commit crimes against 

Parks.  See State v. Hill (June 18, 1986), Hamilton App. No. C-850686.  Such was 

relevant here because, as noted above, the trial court instructed the jury to consider 

whether appellant aided and abetted or conspired with another to commit the crimes 

against Parks and because, pursuant to State v. Curry (1975), 43 Ohio St.2d 66, 70-71, 

motive is generally relevant in all criminal trials, even though the prosecution need not 

prove motive in order to secure a conviction. 
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{¶67} Because we concluded that Lewis' out-of-court statement is not hearsay 

for the reasons we noted above, we need not review the admission of the statement 

under Evid.R. 801(D)(2)(e).  See State v. Riley (Mar. 17, 1995), Lucas App. No. L-94-

007; State v. Weaver (Nov. 21, 1984), Summit App. No. 11700.  In addition, contrary to 

appellant's assertions, we also conclude that the admission of Lewis' out-of-court 

statement did not violate appellant's Sixth Amendment right to confront witnesses 

because the Sixth Amendment Confrontation Clause is not implicated when, as here, an 

out-of-court statement is not offered to prove the truth of the matter asserted.  Crawford 

at 59, fn. 9; State v. Smith, 162 Ohio App.3d 208, 2005-Ohio-3579, ¶13.  In addition, 

Lewis' out-of-court statement does not implicate the Confrontation Clause because the 

statement is not within the purview of testimonial evidence as Crawford defines that 

term.  See, also, Crawford at 51 (recognizing that "testimony" "is typically '[a] solemn 

declaration or affirmation made for the purpose of establishing or proving some fact.'  

* * * An accuser who makes a formal statement to government officers bears testimony 

in a sense that a person who makes a * * * remark to an acquaintance does not"); see, 

also, Whorton v. Bockting (2007), 127 S.Ct. 1173, 1183 (holding that the Confrontation 

Clause has no application to nontestimonial statements).   

{¶68} Accordingly, we conclude that the trial court did not abuse its discretion by 

admitting into evidence Lewis' out-of-court statement.  Having already concluded that 

the trial court did not abuse its discretion by admitting into evidence Wright's prior 

bindover testimony, we overrule appellant's second assignment of error. 

{¶69} In his third assignment of error, appellant argues that the errors he alleged 

in the second assignment of error amount to cumulative error.  We disagree. 
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{¶70} Under the doctrine of cumulative error, courts will reverse a conviction 

where the cumulative effect of errors in a trial deprives a defendant of the constitutional 

right to a fair trial even though each of the numerous instances of trial error does not 

individually constitute cause for reversal.  State v. Garner, 74 Ohio St.3d 49, 64, 1995-

Ohio-168.  The doctrine is inapplicable where, as here, courts have not found multiple 

instances of error.  Id.  Thus, we overrule appellant's third assignment of error. 

{¶71} In appellant's fourth assignment of error, appellant argues that the trial 

court's application of Foster at the sentencing hearing violated appellant's rights as 

guaranteed by the Due Process Clause of the United States Constitution.  In this 

regard, appellant asserts that, in accordance with the Due Process Clause, he was 

entitled to minimum, concurrent prison sentences.  However, we have previously 

rejected the due process argument that appellant raises here in regard to his prison 

sentences.  See State v. Jones, Franklin App. No. 07AP-218, 2007-Ohio-4458, ¶1-2; 

State v. Taylor, Franklin App. No. 06AP-832, 2007-Ohio-2384, ¶1, 7; State v. Lariva, 

Franklin App. No. 06AP-758, 2007-Ohio-1012, ¶11; State v. Satterwhite, Franklin App. 

No. 06AP-666, 2007-Ohio-798, ¶18.  Accordingly, we conclude that the trial court did 

not violate appellant's due process rights when the trial court imposed non-minimum, 

consecutive prison sentences on appellant.  As such, we overrule appellant's fourth 

assignment of error. 

{¶72} In his fifth assignment of error, appellant first argues that his counsel 

rendered ineffective assistance, pursuant to Strickland v. Washington (1984), 466 U.S. 

668, by not raising a Due Process Clause objection when the trial court sentenced 

appellant to non-minimum, consecutive prison sentences.  However, we reject 
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appellant's contentions because we have found no merit to appellant's Due Process 

Clause argument.  In addition, in appellant's fifth assignment of error, appellant argues 

that his counsel rendered ineffective assistance to the extent that counsel waived any 

error in regard to appellant's first, second, and fourth assignments of error.  However, 

we reject appellant's contentions, given that we found no error in regard to those 

assignments.  Thus, we overrule appellant's fifth assignment of error. 

{¶73} In summary, we overrule appellant's first, second, third, fourth, and fifth 

assignments of error, and we affirm the judgment of the Franklin County Court of 

Common Pleas. 

Judgment affirmed. 

BROWN and DESHLER, JJ., concur. 
 

DESHLER, J., retired of the Tenth Appellate District, 
assigned to active duty under authority of Section 6(C), 
Article IV, Ohio Constitution. 
 

_____________________________ 
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