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PREBLE COUNTY

STATE OF OHIO,
Plaintiff-Appellee, : CASE NO. CA2004-02-004
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- Vs - 4/4/2005

TAMMY S. MATHENY,
Defendant-Appellant.

CRIMINAL APPEAL FROM PREBLE COUNTY COURT OF COMMON PLEAS
Case No. 01CR0O08619

Martin P. Votel, Preble County Prosecuting Attorney, Courthouse,
First Floor, Eaton, Ohio 45320, for plaintiff-appellee

Marshall G. Lachman, 75 North Pioneer Blvd., Springboro, Ohio
45066, for defendant-appellant

VALEN, J.

{1} Defendant-appellant, Tammy Matheny, appeals her convic-
tion in Preble County Court of Common Pleas, arguing that her
guilty pleas should be set aside because of an alleged conflict of

interest on the part of the prosecuting attorney.
{2} A2ppellant's trial counsel and the Preble County Prosecu-
tor negotiated a plea agreement in 2002 wherein appellant agreed to

plead guilty to 35 predominately theft-related felony charges. The
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plea agreement included both the dismissal of other charges in the

indictment and a sentencing recommendation.

{3} The trial court accepted appellant's guilty pleas and set
the matter for sentencing. Appellant failed to appear for sentenc-
ing and a capias was issued for her arrest. Appellant was eventu-
ally arrested in Kentucky and returned to Ohio. The trial court
followed the sentencing recommendation in the plea agreement and
sentenced appellant to a total of nine years in prison. In 2004,
this court granted appellant's motion to file a delayed appeal.
Appellant presents two assignments of error on appeal.

{4} Assignment of Error No. 1:

{5} "THE PLEA ENTERED INTO BY THE DEFENDANT-APPELLANT WAS NOT
GIVEN IN A KNOWING, VOLUNTARY, AND INTELLIGENT MANNER AS A RESULT
OF A CONFLICT OF INTEREST THAT EXISTED BETWEEN THE PROSECUTING
ATTORNEY AND THE DEFENDANT-APPELLANT."

{6} Assignment of Error No. 2:

{7} "THE DEFENDANT-APPELLANT WAS DEPRIVED HER RIGHT [SIC] TO
EFFECTIVE ASSISTANCE OF COUNSEL AS A RESULT OF COUNSEL'S FAILURE TO
BRING THE CONFLICT OF INTEREST THAT EXISTED BETWEEN THE PROSECUTOR
AND THE DEFENDANT-APPELLANT TO THE COURT'S ATTENTION."

{18} Appellant's allegations, which are included only by argu-
ment in her appellate brief, indicate that the prosecuting attorney
had a conflict of interest in prosecuting this case because of "re-
lationship([s]" or contacts with and between appellant, the prose-
cuting attorney, and both families. Appellant also alleges in her

appellate brief that she informed one of her trial attorneys about



Preble CA2004-02-004

the alleged conflict of interest during the pendency of her case.
Appellant argues that, as the result of the conflict of interest,
her pleas were not knowingly, voluntarily, and intelligently given.

{9} First, we note that appellant failed to cite to the rec-
ord in support of her claimed errors. This court may disregard an
assignment of error presented for review if the party raising the
error on which the assignment of error is based has failed to iden-
tify in the record the error on which the assignment of error is
based. 2App.R. 12(A) (2).

{110} After reviewing the record before us,® it is apparent
that appellant did not cite to the record in support of her allega-
tions of conflict of interest because there is nothing in the rec-
ord to support those allegations. On a direct appeal, this court

is limited to the record in the trial court below. State v. Robi-

son, Licking App. No. 02CA00015, 2002-Ohio-7216, at 144; State v.
Peagler, 76 Ohio St.3d 496, 499, 1996-0Ohio-73.%

{11} 2Appellant's appellate counsel states in the brief that a
conflict of interest existed, but, as previously stated, the record
before us reveals no indication of any facts or information that
raise or relate to the issue of a conflict of interest by the
prosecutor and no indication that appellant's trial counsel was
informed of or had any knowledge of an alleged conflict of interest

by the prosecutor. State v. McQueen (June 26, 2000), Butler App.

1. The record included a transcript of the plea hearing and the sentencing
hearing.
2. It appears uncontested in the record that the issue of a conflict of inter-

est by the prosecutor was never raised with the trial court.
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No. CA99-05-083, (if establishing ineffective assistance of counsel
requires proof outside the record, then such claim is not appropri-

ately considered on direct appeal); see State v. Hartman, 93 Ohio

St.3d 274, 299, 2001-Ohio-1580.

{12} We are unable to engage in any analysis of the alleged
conflict of interest and the ramifications thereof to appellant's
guilty pleas, or of the alleged ineffective assistance of counsel
based upon the failure to raise below the alleged conflict of
interest.

{13} Therefore, there is nothing in the record to support
appellant's claim that her plea was not knowingly, voluntarily, and

intelligently made. Crim.R. 11; see State v. Laster, Montgomery

App. No. 19387, 2003-Ohio-1564, at 8. Appellant's two assignments
of error are overruled.

{14} Judgment affirmed.

POWELL, P.J., and WALSH, J., concur.
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