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PER CURIAM:

Terry and Mary Moody appeal the decision of the Athens
County Common Pleas Court, Juvenile Division, which denied their
motion to reunify their family and placed their daughter,
Melissa Moody, in the legal custody of Melissa's grandparents.
Terry Moody argues that the trial court violated his
constitutional right against compulsory self-incrimination.
Because we find that the case plan did not explicitly require

Terry Moody to admit to raping his daughter, Thelma, we
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disagree. The Moodys argue that the trial court erred in
denying Terry Moody's motion to appoint legal counsel for
Melissa. Because we find that Melissa was entitled to legal
representation, we agree. Terry and Mary Moody next argue that
the trial court's decision regarding custody of Melissa was
against the manifest weight of the evidence and an abuse of
discretion. We do not address these arguments because they are
rendered moot by the disposition of other issues. Accordingly,
we affirm in part and reverse in part the judgment of the trial
court.

I.

In December 1997, Athens County Children Services ("ACCS")
filed a complaint in the trial court alleging that Melissa Moody
was a dependent child. ACCS claimed that Melissa's half-sister,
Thelma, was repeatedly raped by their father, Terry Moody, while
Thelma was between eight and thirteen years old.’ 1In addition to
being Melissa’s mother and Terry Moody’s wife, Mary Moody is
Thelma Moody's stepmother and maternal aunt. Terry and Mary
Moody raised Thelma from the time she was three years old.

Thelma is about a year older than Melissa.

! We affirmed the trial court's grant of permanent custody of Thelma to ACCS
in In re Moody (Aug. 7, 2000), Athens App. No. 99CA62, unreported and In re
Moody (Aug. 7, 2000), Athens App. No. 99CA63, unreported.
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In early 1998, the trial court found that Terry had
sexually abused Thelma,® and adjudicated Melissa a dependent
child. The trial court placed Melissa in the temporary care of
ACCS. 1In December 1998, the trial court extended ACCS' custody
by six months.

In December 1998, Terry Moody filed a motion for court-
appointed counsel for Melissa. The trial court denied the
motion.?

In May 1999, Mary Moody filed a motion to reunify Melissa
with her parents. In August 1999, ACCS moved to modify the
previous dispositional order to place Melissa in the legal
custody of her paternal grandparents, Carl and Thelma Moody,
with an order of protective supervision to remain with ACCS.

In January 2000, the trial court denied Mary Moody's motion
for reunification and granted ACCS's motion. The trial court
placed Melissa in the legal custody of her paternal grandparents
and issued an order of protective supervision by ACCS.

Terry and Mary Moody each filed an appeal, which we sua

sponte consolidated. The Moodys assign the following errors:*

2 A jury acquitted Terry Moody of related criminal charges.

® Mary Moody also filed a motion for court-appointed counsel for Melissa.
Because the record does not contain a ruling by the trial court on this
motion, we presume that the trial court overruled it. The V Cos. v. Marshall
(1998), 81 Ohio St.3d 467, 469; Forsyth v. Brigner (1999), 86 Ohio St.3d 299.
* We note that Terry Moody submitted the first three assignments of error in
his brief. Mary Moody submitted the fourth assignment of error in her brief.
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I. In order to comply with the case plan and to

be reunited with his daughter, father was required to

expose himself to criminal prosecution.

ITI. The trial court's denial of motions to

appoint counsel to represent Melissa Moody was a

denial of a fundamental right violating due process of

law and resulting in prejudicial error.

IITI. The trial court abused its discretion in
denying the parents' motion to reunify and granting
legal custody to the paternal grandparents.

IV. The evidence did not support the decision of

the court by the requisite standard of proof, and the

court abused its discretion by failing to place the

child Melissa Moody in the custody of her parents.

In June 2000, ACCS filed a motion with the trial court
seeking to modify custody of Melissa to temporary custody to
ACCS. According to this motion, Melissa was no longer residing
with her grandparents, Melissa did not wish to return to their
home, and the grandparents did not wish to care for Melissa if
she did not want to return. Also in June 2000, Mary Moody filed
a motion requesting that temporary care of Melissa be granted to
her parents, and the guardian ad litem filed a statement of
position urging the trial court to keep Melissa in the legal
custody of her grandparents.

In June 2000, the trial court granted ACCS's motion and
returned Melissa to the temporary care of ACCS. On January 8,
2001, ACCS filed a motion to dismiss these appeals, alleging

that they have been rendered moot because Melissa is no longer

in the legal custody of her paternal grandparents.
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IT.

We begin by addressing ACCS's motion to dismiss. ACCS
argues that these appeals should be dismissed as moot because
Melissa's paternal grandparents no longer have custody of her.

To determine if these appeals are moot, we must determine
whether it is impossible, presuming our decision would be in
favor of the appellants, to grant them effectual relief. If it
is impossible to do so, then the motion to dismiss should be
granted. See James A. Keller, Inc. v. Flaherty (1991), 74 Ohio
App.3d 788, citing South Pacific Terminal Co. v. Interstate
Commerce Comm. (1910), 219 U.S. 498 ("It is not the duty of a
court to decide purely academic or abstract questions. * * *
[I]1f, pending an appeal, something occurs * * * which renders it
impossible, if our decision should be in favor of the plaintiff,
to grant him effectual relief, the appeal will be dismissed.")
If we were to find in favor of the appellants, we would reverse
and remand the trial court's decision to the trial court for it
to determine who should have custody of Melissa. It is
conceivable that the trial court would award custody of Melissa
to the appellants. Because it is possible, presuming our
decision would be in favor of appellants, to grant them
effectual relief, these appeals are not moot.

Therefore, we deny ACCS's motion to dismiss these appeals

as moot.
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ITT.

In the first assignment of error, the Moodys assert that
Terry Moody was unable to comply with the court-imposed case
plan because it required him to subject himself to criminal
prosecution. We disagree.

Terry was indicted on charges that he raped Thelma, but a
jury found him not guilty. During the jury trial, Terry
testified that he did not ever sexually abuse Thelma.

Ms. Harris, the ACCS caseworker first assigned to Melissa's
case, testified that she developed a case plan to attempt to
reunify appellants with Melissa. The primary concerns addressed
in this case plan were: (1) the "poor hygiene and filthy living
conditions" in the Moody household; (2) the sexual abuse of
Thelma; (3) Melissa's brother Bradley's behavioral problems; (5)
the need for Mary and Melissa Moody to seek sexual-abuse
counseling.

The Moodys argue that the sole requirement in the case plan
that they did not comply with was ACCS's sexual-abuse
investigation, which required Terry Moody to admit that he raped
Thelma, before it would consider reunifying Melissa with her
parents. The Moodys allege that if Terry Moody admitted that he
raped Thelma, he would be subjecting himself to criminal
liability for perjury since he testified in the criminal trial

that he did not rape Thelma.
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The Moodys rely heavily upon In re Amanda W. (1997), 124
Ohio App.3d 136. 1In In re Amanda W., Amanda alleged that her
father had sexually abused her. Amanda's parents admitted that
someone had abused Amanda, but denied that the abuser was
Amanda's father. Amanda's parents substantially complied with
their case plans in almost all respects. However, their
persistent denial that Amanda's father was her abuser caused the
Lucas County Children Services to seek permanent custody of
Amanda. The case plan required Amanda's father to admit that he
abused Amanda. The Sixth District Court of Appeals held that a
case plan that requires a parent to admit to a criminal act,
without an offer of immunity for such an admission, violated the
parents' Fifth Amendment rights to refrain from incriminating
themselves.

In re Amanda W. is distinguishable from this case for two
reasons. First, the case plan did not explicitly or implicitly
require Terry to admit to sexually abusing Thelma. Rather, the
case plan required Terry to cooperate in the investigation of
her allegations. Terry argues that he was required to admit to
the abuse because in order to receive counseling he had to admit
to abusing Thelma. The amended case plan required Terry to
"seek counseling to deal with the allegations that he sexually
abused Thelma, and also to deal with his past sexual abuse."

The trial court later ordered Terry to seek counseling for a
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myriad of issues, but did not mandate sex offender treatment.
There was no evidence that Terry was required to admit to any
crime in order to participate in these types of therapy.

Second, Terry, unlike Amanda W.'s parents, did not substantially
comply with the remainder of the case plan. He never moved out
of the family residence or cooperated in the investigation of
Thelma's abuse.

Accordingly, we overrule the Moodys' first assignment of
error.

Iv.

In their second assignment of error, the Moodys argue that
the trial court erred in denying court-appointed counsel to
Melissa Moody.

"Under the plain language of R.C. 2151.352, indigent
children * * * are entitled to appointed counsel in all juvenile
proceedings." State ex rel. Asberry v. Payne (1998), 82 Ohio
St.3d 44, 48, citing State ex rel. Butler v. Demis (1981), 66
Ohio St.2d 123. See, also, Lowry v. Lowry (1988), 48 Ohio
App.3d 184, 188. "An appealing party may complain of an error
committed against a non-appealing party when the error is
prejudicial to the rights of the appellant." In re Smith
(1991), 77 Ohio App.3d 1, 13, citing State v. Ward (Sept. 21,
1988), Summit App. No. 13462, unreported. See, also In re

Dewayne Clark (Jan. 18, 2001) Cuyahoga App. No. 76852,
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unreported; In re Jennifer L. (May 1, 1998), Lucas App. No. L-
97-1295, unreported. When parents and their children who are
not in the parents' custody seek the same outcome, e.g.,
reunification, an error that is prejudicial to the children's
interests in that outcome is similarly prejudicial to the
parents' interests. Smith; In re Jennifer L.; In re Dewayne
Clark. Thus, the parents would have standing to raise such an
error. Id.

Here, Melissa and her parents sought the same outcome,
reunification of the family. Therefore, her parents have
standing to raise this issue.

As an indigent child who had no one else to represent her,
Melissa was entitled to a court-appointed attorney. Pursuant to
R.C. 2151.011(B) (16), the guardian ad litem cannot qualify as
Melissa's guardian because she cannot "exercise parental
rights." See In re Dewayne Clark. Melissa's parents and their
attorneys represented their own interests even though they
sought the same outcome as Melissa. Id. Lastly, ACCS cannot
qualify as Melissa's representation because it sought an outcome
Melissa did not want. Id.

Accordingly, we find that the trial court erred in failing
to appoint counsel for Melissa. We sustain the Moodys' second

assignment of error.



Athens App. Nos. 00CA5 & 00CA6 10

We decline to address the Moodys' third and fourth
assignment of error because they have been rendered moot.
App.R. 12.

VI.

In sum, we have overruled the Moodys' first assignment of
error, sustained their second assignment of error, and found
that their third and fourth assignments of error are moot.
Accordingly, we affirm in part and reverse in part the judgment
of the trial court. We remand this case for further proceedings
not inconsistent with this opinion. We make no determination on
the effect that our decision in the pending case of In re
Melissa Moody Athens App. Nos. 01CAll & 01CAl4 may have on
future proceedings in this case. We leave that determination to
the trial court.

JUDGMENT AFFIRMED IN PART, REVERSED
IN PART, AND REMANDED.
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IN THE MATTER OF MELISSA MOODY - ATHENS APP. NOS. OOCA5 & O0OCA6

Evans, J., Concurring in Part and Dissenting in Part with
Opinion:

I concur in the majority’s analysis and disposition of the
First Assignment of Error. As to the majority’s analysis and
disposition of the remaining assignments of error, I
respectfully dissent.

I. Second Assignment of Error

Appellants’ assertion that the juvenile court should have
provided Melissa court-appointed counsel is indeed well taken.
See In re Solis (1997), 124 Ohio App.3d 547, 706 N.E.2d 839;
see, generally, 1984 Ohio Atty.Gen.Ops. No. 84-023 (advising
that, “[plursuant to R.C. 2151.352, a child *#**, if indigent, is
entitled to be represented in all juvenile proceedings by a
public defender”). However, appellants have simply failed to
demonstrate how they are prejudiced by this error.

“There can be no prejudicial denial of a *** right *** if
there is no reasonable possibility that provision of the omitted
procedures could have produced a more favorable result.” State
v. Delaney (1983), 9 Ohio App.3d 47, 48, 458 N.E.2d 462, 464.
Appellants’ briefs are devoid of any suggestion as to how their
case was prejudiced by Melissa not having counsel. “Speculation

as to *** how it would have effected the outcome is not a proper
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function for the reviewing court.” State v. Shepeard (Sept. 14,
1989), Cuyahoga App. No. 55844, unreported.

The majority is correct in stating that “[aln appealing
party may complain of an error committed against a non-appealing
party when the error is prejudicial to the rights of the
appellant.” (Emphasis added.) In re Smith (1991), 77 Ohio
App.3d 1, 13, 601 N.E.2d 45, 52. However, such authority - and
indeed the majority’s opinion - addresses solely the party’s
standing; such authority does not dispense with the requirement
that the appellant must still clearly articulate prejudice.

See, e.g., In re Whaley (1993), 86 Ohio App.3d 304, 620 N.E.2d
954 (explaining that “[w]e *** need not determine whether
appellant *** qualifies as a ‘party’ as that term is employed by
R.C. 2151.352 and Juv.R. 4(A). We find that under the
circumstances of this case, appellant *** suffered no prejudice
as a result of her lack of counsel ***_.” (Emphasis added.)).

Accordingly, I am unable to join the majority in sustaining
appellants’ Second Assignment of Error as appellants have failed
to adequately articulate how the juvenile court’s failure to
provide Melissa with counsel in any way prejudiced their case.

II. Third and Fourth Assignments of Error

The majority dismisses the Third and Fourth Assignments of

Error as being moot. Although the majority provides no

explanation as to why, I presume it is because they sustained
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appellants’ Second Assignment of Error. As I would overrule
appellants’ Second Assignment of Error, I would reach the
remaining assignments of error. For purposes of clarity, I will
address the remaining assignments of error in reverse order.

A.

Appellants assert in their Fourth Assignment of Error that
the juvenile court’s decision to place Melissa with her
grandparents, and not with appellants, was against the manifest
weight of the evidence. In other words, appellants are arguing
that it was against the manifest weight of the evidence to grant
appellee’s motion and deny appellants’ motion.

I find this argument to be baseless. The paramount concern
in reviewing a lower court’s decision in such matters is whether
“the award of custody [was] supported by a substantial amount of
credible and competent evidence.” Bechtol v. Bechtol (1990), 49
Ohio St.3d 21, 550 N.E.2d 178. In the instant matter, as
evidenced by the testimony of myriad witnesses, there is
substantial competent, credible evidence to support the juvenile
court’s decision that it was not in Melissa’s best interest to
return custody of her to appellants. Thus, I would find that
the lower court did not abuse its discretion by adopting
appellee’s findings of fact and conclusions of law as its own.
See Sakara v. Sakara (Mar. 12, 1996), Mahoning App. No. 94CA50,

unreported (holding that “[t]he trial court properly exercised
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its discretion in adopting appellee’s findings of fact and
conclusions of law as its own”).

Accordingly, I would overrule appellants’ Fourth Assignment
of Error.

B.

Appellants assert in their Third Assignment of Error that
the juvenile court abused its discretion by denying appellants’
motion for reunification and granting appellee’s motion to
modify the previous dispositional order.

In granting appellee’s motion, the juvenile court
considered the best-interest factors delineated in R.C.
3109.04 (F) (1), made applicable to juvenile courts wvia R.C.

2151.23(F).°> Further, as discussed above, there was sufficient

> R.C. 3109.04(F) (1) states, in relevant part, the following.
[T]the court shall consider all relevant factors, including, but
not limited to:
(a) The wishes of the child’s parents regarding his care;
(b) *** the wishes and concerns of the child, as expressed to the
court;
(c) The child’s interaction and interrelationship with his
parents, siblings, and any other person who may significantly
affect the child’s best interest;
(d) The child’s adjustment to his home, school, and community;
(e) The mental and physical health of all persons involved in the
situation;
(f) The parent more likely to honor and facilitate visitation and
companionship rights approved by the court;
(g) Whether either parent has failed to make all child support
payments ***;
(h) Whether either parent previously has been convicted of ***
any criminal offense involving any act that resulted in a child
being an abused child or a neglected child; whether either
parent, in a case in which a child has been adjudicated an abused
child or a neglected child, previously has been determined to be
the perpetrator of the abusive or neglectful act that is the
basis of an adjudication; ***; and whether there is reason to
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competent, credible evidence to buttress the juvenile court’s
determination that it was not in the best interest of Melissa to
award custody of her to appellants. Accordingly, I would find
that the juvenile court did not abuse its discretion in denying
appellants’ motion for reunification and granting appellee’s
motion to modify the previous dispositional order, thus awarding
legal custody of Melissa to her grandparents with a protective
order remaining with appellee.

Accordingly, I would overrule appellants’ Fourth Assignment
of Error.

In sum, I would reach and overrule all of appellants’

assignments of error and affirm the judgment of the trial court.

believe that either parent has acted in a manner resulting in a
child being an abused child or a neglected child; ***.
R.C. 3109.04(F) (1) .
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JUDGMENT ENTRY

It is ordered that the JUDGMENT BE AFFIRMED IN PART AND
REVERSED IN PART and the cause remanded to the trial court for
further proceedings consistent with this opinion and that costs
herein be taxed equally between the parties.

The Court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this
Court directing the Athens County Court of Common Pleas,
Juvenile Division to carry this judgment into execution.

Any stay previously granted by this Court is hereby
terminated as the date of this Entry.

A certified copy of this entry shall constitute the mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

Exceptions.

Abele, P.J.: Concur in Judgment Only.
Evans, J.: Concur in Part and Dissent in Part with Opinion.

For the Court

BY:

Roger L. Kline,
Administrative Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a
final judgment entry and the time period for further appeal
commences from the date of filing with the clerk.
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