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Boggins, J. 
{¶1} This is an appeal from a ruling by the Tuscarawas County Court of 

Common Pleas granting Appellee Westfield Insurance Company’s Motion for Summary 

Judgment and denying Appellants Jeremy Belt and Donald Helsel’s motion for summary 

judgment. 

STATEMENT OF THE FACTS AND CASE 

{¶2}  This case arises out of an automobile accident which occurred on August 

1, 1994.  Appellant Jeremy Belt, then twelve years old, was a passenger in an 

automobile being operated by Helen Meek which collided with a vehicle driven by 

Samuel Geneva, an uninsured driver.  It is stipulated that the collision was the result of 

Mr. Geneva’s negligence.  As a result of the accident, Appellant Jeremy Belt sustained 

serious injuries. 

{¶3} Jeremy Belt and his mother Kathleen Belt sued the tortfeasor, Samuel 

Geneva in the Tuscarawas County Common Pleas Court and obtained a judgment in 

the amount of $257,500.00 for compensatory damages and $100,000.00 in punitive 

damages. 

{¶4} At the time of the accident Jeremy Belt’s father, Donald Helsel, was an 

employee of Samara, Inc. dba Cambridge Iron & Metal, which was the named insured 

on a commercial policy of insurance issued by Westfield Insurance Company.  The 

parties have stipulated that the limits of liability and UM/UIM coverage available under 

the policy is $500,000.00 per occurrence. 

{¶5} The “Who is an Insured” language contained  in the Westfield policy 

UM/UIM endorsement is as follows: 

{¶6} “1)  You 



{¶7} “2)  If you are individual, any “family member” 

{¶8} “3) Anyone else, “occupying” a covered “auto” or a temporary substitute 

for a covered “auto”.  The covered “auto” must be out of service because of its 

breakdown, repair, servicing, loss or destruction 

{¶9} “4) Anyone else for damages he or she is entitled to recover because of 

“bodily injury” sustained by another “insured”.” 

{¶10} Appellants filed a declaratory judgment action against Westfield Insurance 

Company asserting that they are entitled to UM/UIM coverage under the Westfield 

policy issued to Samara, Inc. 

{¶11} Prior to the accident, Appellant Jeremy Belt had never lived with his father, 

Donald Helsel.  Appellant Helsel did have visitation rights with his son but said visits 

were infrequent, with a total of only five or six visits between Jeremy Belt’s birth and the 

date of the accident. 

{¶12} On October 18, 2002, the parties filed Joint Stipulations and thereafter 

Plaintiffs-Appellants and Defendant-Appellee filed cross-motions for summary judgment. 

{¶13} On January 6, 2003, the trial court granted Appellee Westfield’s motion for 

summary judgment and denied Plaintiffs-Appellant’s motion, dismissing all of plaintiffs’ 

claims. 

{¶14} It is from this decision that Appellants now appeal, assigning the following 

errors for review: 

ASSIGNMENTS OF ERROR 

{¶15} “I. THE TRIAL COURT ERRED WHEN IT GRANTED SUMMARY 

JUDGMENT TO DEFENDANT WESTFIELD INS. CO. AND OVERRULED PLAINTIFF 



JEREMY BELT’S MOTION FOR SUMMARY JUDGMENT.  APPELLANT WILL 

ADDRESS SPECIFIC ASPECTS OF THE TRIAL COURT’S ORDER UNDER 

SPECIFIC ASSIGNMENTS OF ERROR.” 

{¶16} “II.A. THE TRIAL COURT ERRED WHEN IN [SIC] RULED THAT 

JEREMY BELT WAS NOT AN INSURED UNDER THE WESTFIELD POLICY.  

JEREMY BELT AND DONALD HELSEL ARE BOTH INSURED UNDER THE 

WESTFIELD POLICY.” 

{¶17} “II. A.2.  JEREMY BELT IS AN INSURED UNDER THE DEFENDANT’S 

POLICY.  COURTS WHEN CONSTRUING UM/UIM POLICIES HAVE FOUND THAT 

CHILDREN ARE DEEMED TO BE A RESIDENT OF BOTH PARENT’S HOUSEHOLD.  

JEREMY BELT IS A FAMILY MEMBER PURSUANT TO THE BRIGHT LINE TEST 

INITIALLY ENUNCIATED IN PLESSINGER VS. COX (12-31-97) 2ND DIST. CT. OF 

APP., DARKE COUNTY CASE NUMBER 1428, 1429 (APP. EX. M).  AS A “FAMILY 

MEMBER” OF DONALD HELSEL, JEREMY BELT IS AN INSURED UNDER CLAUSE 

2.  THE TRIAL COURT ERRED WHEN IT SAID JEREMY BELT WAS NOT AN 

INSURED UNDER THIS POLICY.  IF THE “BRIGHT LINE” TEST DOES NOT APPLY, 

THE RESTRICTION IN THIS POLICY IS UNLAWFUL PURSUANT TO R.C. 

3937.18(A).” 

{¶18} “II.B. IT IS UNLAWFUL FOR AN INSURANCE COMPANY TO LIMIT UM 

COVERAGE IN SUCH A WAY THAT AN INSURED MUST SUFFER BODILY INJURY.  

THE TRIAL COURT ERRED WHEN IT SAID THAT THE INSURED DONALD HELSEL 

COULD NOT RECOVER UM/UIM DAMAGES BECAUSE A COLLATERAL SOURCE 

PAID THE MEDICAL BILLS AND BECAUSE JEREMY BELT VISITED MORE OFTEN 



AFTER THE ACCIDENT THAN BEFORE THE ACCIDENT.  THE TRIAL COURT ALSO 

ERRED WHEN IT SAID THAT SINCE IT FOUND JEREMY BELT WAS NOT AN 

INSURED AND THEREFORE COULD NOT PURSUE HIS CLAIM, THAT THE 

“DERIVATIVE CLAIM” OF DONALD HELSEL WAS ALSO ELIMINATED.” 

{¶19} “III. THE OHIO DEPARTMENT OF JOB & FAMILY SERVICES HAS A 

LIEN AGAINST THE MONIES THAT WOULD BE OWED TO THE INJURED PARTIES 

UP TO THE AMOUNT PAID BY THE DEPARTMENT.  (STIPULATION #4; OHIO 

DEPT. OF JOB & FAMILY SERVICES LETTER OF 8-8-01 AND O.R.C. §5101.58 

(APP. EX. G).  THE TRIAL COURT ERRED WHEN IT REFUSED TO FOLLOW R.C. § 

5101.58.” 

{¶20} “IV. THE TRIAL COURT ERRED WHEN IT CONCLUDED THAT 

DONALD HELSEL FAILED TO COMMENCE A CLAIM AGAINST THE TORTFEASOR 

SAMUEL GENEVA PRIOR TO THE RUNNING OF THE STATUTE OF LIMITATIONS 

AND THEREFORE IS NO LONGER LEGALLY ENTITLED TO RECOVER.  THE 

COURT ALSO ERRED WHEN IT FOUND THAT DONALD HELSEL’S ALLEGED 

TIMELY FAILURE TO SUE “IMPAIRED” WESTFIELD INSURED CO.’S RIGHTS.” 

{¶21} “V. THE TRIAL COURT ERRED WHEN IT FOUND THAT CLAIMED 

PROMPT NOTICE PROVISIONS OF THE DEFENDANT WESTFIELD INS. COM’S 

POLICIES ELIMINATED PLAINTIFFS’ CLAIMS.” 

{¶22} “V.A.  THE PLAINTIFFS DID NOT VIOLATE THE PROMPT NOTICE 

PROVISION.” 

{¶23} “V.B.  THERE IS NO GENUINE ISSUE OF MATERIAL FACT 

CONCERNING WHETHER OR NOT A FAILURE OF NOTICE CAUSED ANY 



PREJUDICE TO THE DEFENDANTS.  IF THIS COURT BELIEVES THERE IS A 

MATERIAL QUESTION OF PREJUDICE, THAT ISSUE SHOULD BE REMANDED 

BACK TO THE TRIAL COURT.” 

{¶24} “VI. THE TRIAL COURT ERRED WHEN IT FOUND PROVISIONS OF 

THE WESTFIELD INS. CO. POLICY ELIMINATED PLAINTIFFS’ CLAIMS.” 

{¶25} “VI. A.  THE PLAINTIFFS HAVE NOT VIOLATED ANY SUBROGATION 

OR IMPAIRMENT OF RIGHTS PROVISIONS IN THE DEFENDANT’S POLICY.” 

{¶26} SUMMARY JUDGMENT STANDARD OF REVIEW 

{¶27} Summary judgment proceedings present the appellate court with the 

unique opportunity of reviewing the evidence in the same manner as the trial court.  

Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36. 

{¶28} Civ.R. 56(C) states, in pertinent part: 

{¶29} “Summary Judgment shall be rendered forthwith if the pleadings, 

depositions, answers to interrogatories, written admissions, affidavits, transcripts of 

evidence in the pending case, and written stipulations of fact, if any, timely filed in the 

action, show that there is no genuine issue as to any material fact and that the moving 

party is entitled to judgment as a matter of law....A summary judgment shall not be 

rendered unless it appears from such evidence or stipulation and only therefrom, that 

reasonable minds can come to but one conclusion and that conclusion is adverse to the 

party against whom the motion for summary judgment is made, such party being 

entitled to have the evidence or stipulation construed most strongly in his favor.” 

{¶30} Pursuant to the above rule, a trial court may not enter a summary 

judgment if it appears a material fact is genuinely disputed.  The party moving for 



summary judgment bears the initial burden of informing the trial court of the basis for its 

motion and identifying those portions of the record that demonstrate the absence of a 

genuine issue of material fact.  The moving party may not make a conclusory assertion 

that the non-moving party has no evidence to prove its case.  The moving party must 

specifically point to some evidence which demonstrates the non-moving party cannot 

support its claim.  If the moving party satisfies this requirement, the burden shifts to the 

non-moving party to set forth specific facts demonstrating there is a genuine issue of 

material fact for trial.  Vahila v. Hall (1997), 77 Ohio St.3d 421, 429, citing Dresher v. 

Burt (1996), 75 Ohio St.3d 280. 

{¶31} It is based upon this standard we review appellants’ assignments of error. 

I., II.A., II.A.2., II.B. 

{¶32} In each of these assignments of error, Appellants maintain the trial court 

erred in finding that Appellant Jeremy Belt was not an insured under the Westfield policy 

of insurance.  We disagree. 

{¶33}  On the authority of the recent Ohio Supreme Court decision in Westfield 

Ins. Co. v.Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, 797 N.E.2d 1256, we find that 

neither Appellant Donald Helsel nor Appellant Jeremy Belt were insureds under the 

policy for purposes of UM/UIM coverage.  

{¶34} In order for UM/UIM coverage under the corporate insurance policy to 

apply under the Galatis, supra,  the loss sustained by the employee must occur within 

the employee’s course and scope of employment.  Such cannot be said for the case 

sub judice.   



{¶35} As Galatis, supra, also overruled Ezawa v. Yasuda Fire & Marine Ins. Co. 

of Am. (1999), 86 Ohio St.3d 557, any UM/UIM coverage which the employee may have 

been entitled to would not extend to his family members because Donald Helsel was not 

a named insured under the policy. 

{¶36} Appellant’s Assignments of Error I, II.A., II.A.2., II.B. are overruled. 

III., IV., V, V.A., V.B., VI., VI.A. 

{¶37} Based on our disposition of the above assignments of error, we find that 

we do not need to address Appellants’ remaining assignments of error. 

{¶38} The decision of the Tuscarawas County Court of Common Pleas is 

affirmed. 

 

By: Boggins, J. 

Hoffman, P.J. and 

Farmer, J. concur 
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