AMENDMENTS TO

THE OHIO RULES OF PROFESSIONAL CONDUCT

On November 2, 2009 the Supreme Court of Ohio adopted the following amendments to Rule 1.15 of The Ohio Rules of Professional Conduct.  The amendments to Prof. Cond. Rule 1.15 are effective January 1, 2010.


Following a review of sixteen public comments on the proposed amendment, the Supreme Court approved three revisions to the proposed amendment and comment:

· The word “lawful” was inserted in the first sentence of division (d) in light of the decision in W. Broad Chiropractic v. Am. Family Ins., 122 Ohio St.3d 497, 2009-Ohio-3506.  This change also conforms the rule and Comment [4].
· The word “specific” was inserted in the second sentence of division (d) to clarify that an otherwise lawful claim must provide for payment from specific funds or property in the lawyer’s possession, and not from any client funds or property that the lawyer may possess.  This change also conforms the rule and Comment [4].
· Use of the word “resolve” rather than “arbitrate” in the next-to-last sentence of Comment [4].  Some viewed the use of “arbitrate” in the former rule and proposed amendment as referring to the process of arbitration.
The “Form of Citation, Effective Date, and Application” section of the Rules of Professional Conduct is revised to include the April 1, 2009 effective date of amendments to Prof. Cond. Rule 7.4 as well as the January 1, 2010 effective date of the amendments to Prof. Cond. Rule 1.15.
THE OHIO RULES OF PROFESSIONAL CONDUCT

* * *

RULE 1.15:  SAFEKEEPING FUNDS AND PROPERTY

* * *
(d)
Upon receiving funds or other property in which a client or third person has a lawful interest, a lawyer shall promptly notify the client or third person.  For purposes of this rule, the third person’s interest shall be one of which the lawyer has actual knowledge and shall be limited to a statutory lien, a final judgment addressing disposition of the funds or property, or a written agreement by the client or the lawyer on behalf of the client guaranteeing payment from the specific funds or property.  Except as stated in this rule or otherwise permitted by law or by agreement with the client or a third person, confirmed in writing, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive.  Upon request by the client or third person, the lawyer shall promptly render a full accounting regarding such funds or other property.

(e)
When in the course of representation a lawyer is in possession of funds or other property in which two or more persons, one of whom may be the lawyer, claim interests, the lawyer shall hold the funds or other property pursuant to division (a) of this rule until the dispute is resolved.  The lawyer shall promptly distribute all portions of the funds or other property as to which the interests are not in dispute.

* * *
Comment

* * *

[4]
Divisions (d) and (e) address situations in which third persons may claim a lawful interest in specific funds or other property in a lawyer’s custody.  A lawyer may have a duty under applicable law to protect third-person interests of which the lawyer has actual knowledge against wrongful interference by the client.  When there is no dispute regarding the funds or property in the lawyer’s possession, the lawyer’s ethical duty is to promptly notify and deliver the funds or property to which the client or third person is entitled.  When the lawyer has actual knowledge of a dispute between the client and a third person who has a lawful interest in the funds or property in the lawyer’s possession, the lawyer’s ethical duty is to notify both the client and the third person, hold the disputed funds in accordance with division (a) of this rule until the dispute is resolved, and consider whether it is necessary to file an action to have a court resolve the dispute.  The lawyer should not unilaterally assume to resolve the dispute between the client and the third person.  When the lawyer knows a third person’s claimed interest is not a lawful one, a lawyer’s ethical duty is to notify the client of the interest claimed and promptly deliver the funds or property to the client.
* * *

Form of Citation, Effective Date, Application


(a)
These rules shall be known as the Ohio Rules of Professional Conduct and cited as “Prof. Cond. Rule _____.”


(b)
The Ohio Rules of Professional Conduct shall take effect February 1, 2007, at which time the Ohio Rules of Professional Conduct shall supersede and replace the Ohio Code of Professional Responsibility to govern the conduct of lawyers occurring on or after that effective date.  The Ohio Code of Professional Responsibility shall continue to apply to govern conduct occurring prior to February 1, 2007 and shall apply to all disciplinary investigations and prosecutions relating to conduct that occurred prior to February 1, 2007.


(c)
The Supreme Court of Ohio adopted amendments to Prof. Cond. Rule 5.5(d) and Comment [17] of the Ohio Rules of Professional Conduct effective September 1, 2007.


(d)
The Supreme Court of Ohio adopted amendments to Prof. Cond. Rule 7.4 of the Ohio Rules of Professional Conduct effective April 1, 2009.


(e)
The Supreme Court of Ohio adopted amendments to Prof. Cond. Rule 1.15 of the Ohio Rules of Professional Conduct effective January 1, 2010.

